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Il. 


In the preceding number of this review there have been considered 
the Wisconsin cases involving the doctrines of the separation and 
delegation of power as applied to the functions of the ordinary and 
traditional executive officers such as the secretary of state, the 
superintendent of public instruction, the county boards, or the 
mayor of a city. With the extension of governmental activity into 
new fields—the regulation of public utilities, and an additional 
interest in the employer and employee relation are the chief examples 
—it was found that the old machinery of legislature, courts, and 
executive was inadequate to bear this additional burden. Specialized 
bodies dealing with these specialized problems were needed and 
from this need came the commissions and boards, now such a 
common and important part of government. The functions of 
these bodies were not limited by the more or less shadowy lines 
between legislative, judicial, and executive functions, but by the 
character of the subject matter committed to them. The line of 
demarcation has been a vertical and not a horizontal one. Although 
in theory these commissions are executive agencies, as was said by 
the Wisconsin court, “they are exercising powers trenching closely 
on the judicial and the legislative.” Thus the railroad commission 
has the power by order to fix future rates,? often declared to be 
legislative in nature,® but the procedure by which the order is made 
—the complaint, the hearing, and the final order—is a close imita- 





4In re Appointment of Revisor, 141 Wis. 592, 124 N. W. 670 (1910). See Ill 
Wisconsin Law Review 390. 

*Wisconsin Statutes, 195.30. 

*Prentis v. Atlantic Coast Line, 211 U. S. 210, 29 Sup. Ct. 67, (1908); Ohio Valley 
Wafer Co. v. Ben Avon Borough, 253 U. S. 287, 40 Sup. Ct. 521 (1920). 
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tion of the ordinary proceedings of a court of justice.‘ The com- 
mission may even investigate the claims of shippers for overcharges, 
and order the carrier to refund the excess charge if such be found. 
The same duality of function, or rather triplicity of function, for 
the commission exercises many functions of an indubitable execu- 
tive character, is also apparent in the power of the railroad commis- 
sion over other public utilities. In the instance of the industrial 
commission the entrenchment upon the legislature and the courts 
is even more apparent. By extensive grants of power the commis- 
sion is authorized through rules and regulations to protect em- 
ployees by requiring the use of safety devices, and by eliminating 
unnecessarily dangerous conditions in the place of employment.” 
It may set a maximum for hours of labor,* and a minimum for 
wages,® including the classification of employees for the purpose 
of such regulation. It also exercises the apparent judicial function 
of ascertaining and awarding compensation for injuries coming 
under the Workmen’s Compensation Law.'® In view of the ex- 
tensive powers given these new bodies it is not surprising that they 
should have undergone a vigorous attack from the quarter of the 
doctrines now under consideration. 


A. 

In the cases previously considered it was seen that while the 
courts had declared in no uncertain terms that the legislative power 
could not be delegated, two situations were presented, with which 
the prohibition did not interfere; (1) the legislature might declare 
a general policy, and leave it to the executive to fill in the details, 
(2) the legislature might make the execution of its will contingent 
on the existence of certain facts, or on the occurrence of some 
event, and commit to the executive the task of determining whether 
the facts existed or the event occurred, and then of enforcing the 
law. These doctrines could however be pressed to a point where 
the doctrine forbidding delegation of power could be practically 
annulled. Their application consequently depended largely on the 





*Wisconsin Statutes, 195.17, 195.29. 
*Wisconsin Statutes, 195.18. 
*Wisconsin Statutes, Chapter 196. 
TWisconsin Statutes, 101.10. 
*Wisconsin Statutes, 103.02. 
*Wisconsin Statutes, 104.04. 
“Wisconsin Statutes, 102.16-102.18. 
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circumstances of the particular case—upon the necessity of the 
exercise of administrative power, and the importance of the interests 
affected. It was clear, however, that in theory at least the executive 
could not be given uncontrolled discretion or arbitrary power. He 
must be carrying out a declared policy of the legislature, not deter- 
mining a policy of his own, if his functions are to be properly 
administrative." With this foreword we can now see how the court 
has handled the immensely important task imposed upon it in deter- 
mining whether government by means of boards and commissions 
would be consistent with our constitutional frame of government. 

In Minneapolis, St. Paul & Sault Ste. Marie Ry. Co. v. Railroad 
Commission,’ the Court first considered the constitutionality of the 
law creating the Railroad Commission. Although the precise point 
involved was the scope of the judicial power in reviewing under 
the statute an order of the commission requiring that a railroad stop 
its trains at a certain siding, the Court enters into a full discussion 
of the commission’s powers in regulating rates and service. The 
contention was that the power to fix rates was legislative in nature 
and could not be delegated. The Court’s approach to this problem 
is interesting. It had already, in describing the creation of the 
commission, pointed out that it was the “intention of the legislature 
to create an office of great dignity and great responsibility,” and 
that by the retention of this dignity and the exercise of this re- 
sponsibility the commission would grow in power and usefulness, 
but would deteriorate in efficiency and character if permitted to shift 
its responsibilities. “Because of the multitude of detail, the in- 
tricacy of the subject, the expert knowledge required, the numerous 
separate investigations of interrelated questions of fact which are 
necessary, and the necessity for frequent changes and adjustments 
in rates or service, a legislative body, the members of which are 
chosen for short terms from the body of the people, would find it 
an actual rather than a legal impossibility to fix just and reasonable 
ee The business of the carrier has in these modern times 
so grown and expanded and become such a large factor in the com- 
plicated social and economic life of the country that the old modes 
of regulation by direct action of the legislative body are no longer 
adequate and, indeed, no longer possible.” The contention of the 


“JIT Wisconsin Law Review 3603-315. 
2136 Wis. 146, 116 N. W. 905 (1908). 
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appellant that the power to regulate must be exercised by the legis- 
lature would in effect deny to the state the power to regulate rail- 
roads at all. “Such contention would make the mere implications 
of the constitution greater than the constitution itself, and would 
lose sight of the main and paramount purpose of the creation of 
the state and the adoption of the constitution. . . . This is called 
by counsel the doctrine of expediency, but . . . . we think it is the 
doctrine of common sense that forbids implications from an instru- 
ment which tend to render nugatory or to destroy that instrument.” 

This seems a fairly complete exorcism of the doctrine against 
delegation of legislative power from constitutional law, although 
the court does not so abandon it, but proceeds in its argument to 
bring the case within the authority of precedent. The division be- 
tween the governmental powers is not an exact one. “In the process 
of enacting a law, there is frequently necessary the preliminary 
determination of a fact or a group of facts by the legislature,” but 
it may reverse the process and “may declare the general rule of 
law to be in force and take effect upon the subsequent establishment 
of the facts necessary to make it operative or to call for its applica- 
tion.” This is the old formula of legislation on condition. As was 
said of this statute in a later case, “The legislature vests in the 
commission the power to ascertain the fact; when the fact is ascer- 
tained the statute itself and not the order of the commission makes 
the rate.”"* In order to bring the case within supposed first prin- 
ciples the Court is, however, required to make further assumptions. 
The commission must not “be vested with discretion to determine 
whether the precedent law declared by the legislature shall or shall 
not go into effect.” “If it were conceded that the Commission has 
power or discretion to fix one of several rates, either of which would 





%Klein v. Barry, 182 Wis. 255, 196 N. W. 457 (1923). 

It will be remembered that the point directly in issue in the case was the 
reviewing power of the court over the order of the commission. If the function 
of the commission were legislative only, then the court would have no power to 
review the exercise of the legislative discretion. Again the contingent legislation 
theory comes to the rescue. “There can be no objection if the legislature instead 
of making the law wholly conditional and contingent upon the ascertainment and 
declaration of reasonable rates by the commission, adds the further contingency 
that the investigation and order of the commission be subject to review by the 
courts, and the rates so fixed by the commission upheld as not unreasonable oy 
judicial determination.” This is indeed riding a willing horse to death, and is 
placing the judiciary in a subordinate administrative position, a situation not 
usually relished. See discussion in Interstate Commerce Commission y, Brimson, 
154 U. S. 447, 14 Sup. Ct. 1125 (1894). 
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be just and reasonable, it would be hard to say that this was not a 
delegation of pure legislative power to the Commission,” but, “the 
law intends that there is only one rate, charge, or service that is 
reasonable and just... .. The theory and the mandate of the law 
is that this point always exists under any combination of conditions 
and is always discoverable though not discovered.” The concurring 
opinion of Mr. Justice Marshall and the dissenting opinion of Mr. 
Justice Dodge, while admitting that the commission cannot without 
exercising legislative power chose among several possible rates or 
services, deny the existence of that one fixed rate or service which 
is exactly reasonable, while all others are unreasonable. It is said 
that in the Court’s theory “lurks solecism.” “If it be a fact, as seems 
to me unquestionable, that there is no fixed point of reasonableness, 
that there is almost invariably a broad field wherein any one of 
several points would be reasonable, the legislature cannot by man- 
date or ipse dixit change that fact. Courts cannot by act of legis- 
lature be deprived of their judicial knowledge of those facts which 
in the course of nature exist... .. Where, as seems to me undeniable, 
the existence of any fixed point in this field of reasonableness, other 
than the two extremes, can be ascertained only by the exercise of 
choice based on policy or expediency, the courts cannot shut their 
eyes to the fact that a delegation of authority to find and declare that 
point is delegation of authority to exercise legislative choice.”** The 
escape from the dilemma is to affirm with the majority that the 
commission should find but one fixed point, but “that point of 
reasonableness is the maximum rate or minimum service consistent 
with reason.” 

With due respect to the Court it seems as if these assumptions, 
which, with the justices who wrote separate opinions and with preval- 
ent authority, we must agree are contrary to fact, cannot be the 
reasons which sustain the law. It is clear that the Court desired to 
sustain this worthy and needed legislation, and then by ex post facto 
reasoning sought to buttress agdecision already made. Beside the 
short shift that is made of the doctrine against delegation of legis- 





#The majority in considering the question of judicial review of the commis- 
sion’s determination seem to abandon the theory of the one reasonable rate and 
service, for they say, “the court is not investigating for the purpose of establish- 
ing a fixed point. Whether or not the order is within the field of reasonablene: 
or outside the boundaries is the question for the court.” See the dissent of ue 
Justice Dodge calling attention to the Court’s inconsistency. 
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lative power, the most important thing to notice in the decision is 
the hesitancy of the Court to allow any discretion to the commission. 
The legislative command can be to do but one thing, find one rate, 
or one degree of service. The choice between different rates or 
services would be the exercise of discretion, the determination of 
policy, and this is the sole prerogative of the legislature. 

This case, however, settled the constitutionality of the railroad 
commission law, not only in the matter of rates and services, but 
in other features as well. State ex rel. Minneapolis, St. Paul & 
Sault Ste. Marie Ry. Co. v. Railroad Commission involved the 
provisions of the law requiring railroads before the issuance of 
stocks or bonds to secure the approval of the commission. The 
statute was obscurely drawn and the scope of the commission’s 
power uncertain, so that the Court was called upon to construe it. 
It held that the consent of the commission was not to be given 
automatically as a matter of course, but only if the petitioner had 
complied with the prerequisites laid down by the positive law. On 
the other hand an attempt to “interfere with the mere business policy 
of a corporation within its corporate powers would be an illegitimate 
delegation of authority. .... The seat of original power is the legis- 
lature. It cannot legitimately delegate it. It can properly clothe a 
commission with capacity to determine whether corporate rights 
created by the legislature are exerciseable, that depending upon the 
existence of facts satisfying legal conditions precedent in that regard, 
and give to the corporation evidence of its determination. It would 
be highly unreasonable to conclude that the legislature purposed 
empowering the Commission to authorize the doing of the things 
mentioned in the act in any other sense.” From the authority cited 
by the Court for its position’® it would appear that its theory is 
that if the decision of the commission is to be made on such criteria 
as the financial condition of the railroad, the necessities for new 
funds, and the safeguards provided for investors, it would be 
making decisions of policy, which alone can be made by the legis- 
lature. 

In spite of these two cases counsel did not cease to argue the 
principle of delegation of legislative power in connection with the 
functions of the railroad commission. Union Lime Co. v Railroad 





4137 Wis. 80, 117 N. W. 846 (1908). 
*State v. Great Northern Railway, 100 Minn. 445, 111 N. W. 289 (1907). 
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Commission*’ was concerned with the power of the commission to 
order and direct the construction of spur tracks to industrial plants. 
Before the order could issue “four facts” had to appear; (1) that 
said track would “not exceed two miles in length;” (2) that it is 
“practically indispensable to the successful operation” of the plant; 
(3) that “its construction and operation is not unusually unsafe 
and dangerous ;” and (4) “that it is not unreasonably harmful to 
the public interest.’”” The Court’s argument is concise. “The legis- 
lature has delegated to the Railroad Commission the power to deter- 
mine whether or not these four facts co-exist. If the Commission 
finds that they do, then, upon the statute being complied with, the 
railroad is required to build the track, otherwise not. The exercise 
of such power is not the exercise of legislative power and may 
therefore be delegated to it.” In Milwaukee v. Railroad Commis- 
sion*® the Court considered Statutes 1797-12e empowering the 
commission upon petition that “public safety requires” alteration in 
railroad and highway crossings to “determine what alteration in such 
crossing, approaches, mode of crossing, location of highway cross- 
ing, closing of highway crossing, and the substitution of another 
therefor not at grade, or removal of obstruction to sight at crossing, 
if any shall be made, and by whom made, and in case of new cross- 
ings the mode and manner of making them,” and also to apportion 
the cost of such work. The Court is now loathe to spend time on 
the question of delegation of power, for “the time has gone by 
when it can be successfully claimed that such a law unlawfully 
delegates legislative power to an administrative body. The legisla- 
ture has exercised the legislative function by declaring that unsafe 
crossings shall be made safe; and it can properly delegate to an 
administrative board the power to ascertain the crossings which are 
in fact unsafe, and to prescribe the manner of making them safe. 
If this could not be done the police power would be unable to cope 
with many of the most serious problems of modern life.” In an- 
other recent case in which the city of Milwaukee was plaintiff’® the 
Court sustaining the order of the commission, under its power to 
require “reasonably adequate service and facilities,” permitting a 
street railway company to operate one man cars. It was contended 





87144 Wis. 523, 129 N. W. 605 (1911). 
2162 Wis. 127, 155 N. W. 948 (1916). 
*Milwaukee v. Railroad Commission, 182 Wis. 498, 196 N. W. 853 (1924). 
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that no standard for the commission was provided by the law, and 
that there was therefore an unlawful delegation of legislative power, 
but “as has already been said, sec. 1797-3 creates the legislative stand- 
ard and the commission, pursuant to its administrative authority and 
from the facts found declared the standard with respect to reason- 
ableness and adequacy of service, and such declaration becomes the 
standard of the legislature and there is, therefore, no delegation to 
the Commission by the legislature of legislative authority.” 

It should be noticed that in the cases just abstracted the Court 
has not been frightened by the exercise of discretion or by the 
determination of policy by the commission, as it was in the cases 
in which the Minneapolis, St. Paul & Sault Ste. Marie Railway 
Company was party plaintiff. One of the so called “facts” for the 
commission to determine in ordering a spur track was whether the 
track was “unreasonably harmful to the public interest.” Certainly 
much discretion was involved in the variety of means suggested for 
the construction of highway crossings in such manner as “public 
safety requires,” and much more than the determination of fact is 
involved in deciding whether the operation of one man street cars 
is consistent with “reasonably adequate service and facilities.” Be- 
fore attempting a critique of the situation it is best to include two 
other cases, in which somewhat different functions of the railroad 
commission were considered. 

Section 1797m-74 of the General Statutes provided that where 
there was already in operation in a municipality a public utility 
under indeterminate permit furnishing heat, light, water, or power, 
that a new utility could not enter the field, “without first securing 
from the commission a declaration after a public hearing of all 
parties interested that public convenience and necessity require such 
second public utility.” In State ex rel. Kenosha Gas & Electric Co. v. 
Kenosha Electric Railway Company® it was contended “that the 
feature requiring the railroad commission to pass on the question of 
convenience and necessity was an attempt to grant to it legislative 
powers.” The Court said, “True, the legislature cannot empower 
the railroad commission to exercise legislative or judicial power; 
but it may clothe it with authority to administer a law requiring the 
ascertainment of facts in order to determine whether the law applics, 





145 Wis. 337, 129 N. W. 600 (1911). 
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and if so, how, to situations as they arise. The administrative power 
includes, necessarily, power to determine the facts necessary to 
application of the law. That is the familiar principle governing 
numerous instances of grant of quasi-judicial and quasi-legislative 
power. They do not fall within the field of that strictly judicial 
or legislative power which is undelegable. .... Here the legislature 
provided, in effect, that in case of there existing under an indetermin- 
ate permit, a right of a corporation to enjoy such privileges as are 
involved in this case, no other permit or franchise shall be granted 
to any one to invade, in whole or in part, the same field, except upon 
a specified condition involving the ascertainment of fact..... It 
was the mere ascertainment of fact that was delegated to the com- 
mission. The prohibition of the exercise of power, waiting upon 
such determination of fact was of legislative creation. The mere 
administrative labor of ascertaining the fact, is not legislative power 
at all in the undelegable sense. Such administrative feature does 
not involve any element of expediency or legislative discretion, but 
only the judgment and discretion which any person or body com- 
monly exercises to ascertain whether a given situation satisfies the 
calls of a rule prescribed by higher authority to a lower for guidance 
and enforcement.” This is doubtless not a delegation of legislative 
power, but it is clear that the standard set leaves wide range if not 
of “expediency or legislative discretion,” at least of “the judgment 
and discretion” of administrative body. 

Chippewa & Flambeau Improvement Co. v. Railroad Commission 
involved a statute whereby “the commission, in the interest of public 
rights in navigable waters or to promote safety and protect life, 
health and property is empowered to regulate and control the level 
and flow of water in all navigable waters.”*? It appeared that in 
regulating the flow of water in the Manitowish River and in fixing 
the maximum and minimum height of waters controlled by relator’s 
dam the commission was settling conflicting interests of great value 
—to-wit, the rights of public and riparian owners in the lakes 
affected by relator’s dam, and those of the mill owners on the Chip- 
pewa and Flambeau Rivers, for whose benefit the dam was main- 
tained. The order of the Commission fixed a maximum level of 
eight feet six inches and a minimum level of five feet six inches, 





2164 Wis. 105, 159 N. W. 739, (1916). 
2See Chapter 380, Laws 1915. 
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except when the lake was covered with ice, at which time a level 
of two feet six inches was allowed. The action of the Commission 
was held not to be legislative in character. The Court said, “Here 
the legislature has performed the legislative function by declaring 
that waters may not be maintained in any dam in navigable waters 
at a level which is injurious to the public rights in such waters, or 
which threatens safety, or imperils life, health, and property. Hav- 
ing enacted this general law, the legislature has endowed the Rail- 
road Commission with power to investigate and ascertain the facts, 
and to make such regulations and orders as may be necessary to 
carry into effect the law in concrete cases. That this may be lawfully 
done, and that the legislative power is not thereby delegated nor 
judicial power conferred are propositions too well established to 
admit of doubt.” 

It is probably true that in the majority of the cases just reviewed 
there was no delegation of legislative power, but that the duties 
of the commission were purely admiuistrative. It has been said that 
the legislature makes the law, and that the administration enforces it 
Since the days of Austin most jurists and lawyers have been com- 
pelled to admit that the essential characteristic of municipal law 
is the will and sanction of the state. It is the peculiar function 
of the legislature to declare and promulgate this law. It does not 
follow, however, that every command cr order of the government is 
a law, in the sense in which the term is used when it is said that 
the legislature makes the law. Law is a rule of human conduct and 
as such implies generality of application both as to persons and 
time. It is such general rules as these that the Jegislature declares 
when it makes law. Administration is the carrying into executior 
of these general orders.?* In several of the cases just considered 
it is clear that the action of the railroad commission, though i 
form of orders, was not law making, but law administering. This 
is particularly true of the consent of the commission to the issue 
of securities, the order to construct a spur track, the requirement 
cf alteration in highway crossings, and the permission of the use 
of one man street cars in the city of Milwaukee. The legislature 
has laid down the general rule; the commission has enforced it in 
a particular instance coming within its purview. 

There is no reason, at least from the standpoint of delegation of 


See Austin, Lecrunes on JuRispRUDENCE, Secs. 29-31. 
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power, to forbid the exercise of a reasonable discretion by the com- 
mission, or to require that its action must be a precise application 
of mechanically exact rules to situations into which they fit like 
the pattern into the mold. Human affairs are not ordained by 
calliper, square, and measure. ‘There is an infinite variety of cir- 
cumstances, degrees, and interests, which can best be solved, not 
by the unerring accuracy of the mechanical calculator, but by 
human intuition and judgment, too delicate at times to admit even 
of articulate explanation. Thus we have standards of action such 
as what is reasonable, what is unusually unsafe and dangerous, 
what is unusually harmful to the public interest and the like. In 
making decisions on such criteria as these the administrative will 
inevitably have to exercise discretion, weigh conflicting interests 
and even have to make decsions of policy. But such action is 
necessary if government is to goon. No business in hiring a general 
manager would think of laying down such detailed rules for his con- 
duct that his action would be merely mechanical. His seasoned and 
trained judgment on the individual problems that come before him 
is a valued asset to his employers. The state also needs such actions 
from its officers, and there is no reason to believe that it is un- 
constitutional to let the executive exercise it in the cases we have 
just mentioned. 

But what shall be said of the action of the commission in fixing 
a rate? It may well be argued that in the other cases considered 
the order of the commission was particular, directed to a particular 
situation. It was not prescriptive of a rule of future conduct, 
but a mandate to be carried into effect by a single determinative 
act. The order fixing a rate to be charged in the future is different. 
“Legislation looks to the future and changes existing conditions 
by making a new rule, to be applied thereafter to all or some part 
of those subject to its power. The establishment of a rate is the 
making of a rule for the future, and therefore is an act legislative 
in kind.”** It might likewise be said of the order in Chippewa and 
Flambeau Improvement Co. regulating the height of plaintiff’s dam 
that it also related to the future conduct of the plaintiff, and was 
therefore of the essence of law making. In both cases the action 
of the commission was upheld, though in the first case it was only 


“Holmes, J. in Prentis v. Atlantic Coast Line, 211 U. S. 210, 29 Sup. Ct. 67, 
(1908). 
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on the theory that the commission had no discretion in the matter, 
but could take but one course, the only possible one under the man- 
date of the statute. 

There is one class of rule making, in which it seems clear the 
administrative may indulge, that is those regulations, which are 
primarily for the guidance of the executive department itself, or 
which, even if they affect third persons, do not impair their sub- 
stantive rights, but merely prescribe methods of procedure. An 
example of this is presented in State ex rel. Atwood v. Johnson,” 
the Soldier’s Bonus case. After providing for the measure of the 
bonus, the beneficiaries entitled, and a board to administer it, the 
statute continued, “The service recognition board shall have com- 
plete charge and control of the general scheme of such payments. 
It shall adopt general rules, uniform throughout the state, for the 
distribution of said fund, the ascertainment and selection of proper 
beneficiaries, and the amounts to which beneficiaries are entitled, 
and for procedure, and may select or create such agents as it may 
deem necessary.” It is clear that, while such rules would be legis- 
lative in the sense that they would be prescribing rules of future 
conduct, they would be purely means to assist the board to carry 
out the duties imposed upon it by the legislature. They would affect 
no person’s ultimate right to the bonus. A postmaster may make a 
rule that purchasers buying stamps shall form a line before the 
seller’s window, without unlawfully exercising the legislative power 
of congress. The principle is that each department may, for the 
purpose only of carrying out effectively the specific power conferred 
upon it, exercise powers, which taken as a thing apart would seem 
to belong to one of the other departments. Thus the legislature may 
when necessary to the exercise of the legislative function punish for 
contempt,”® and the courts may prescribe rules of procedure.” 

Other cases occur, however, which it is not possible to bring within 
the last mentioned principles. The Civil Service Law enacted that 
“appointments to and promotion in the civil service of this state 
shall be made only according to merit and fitness to be ascertained 
as far as practicable by examination, which so far as practicable, 





23170 Wis. 218, 175 N. W. 589 (1919). 

*See Marshall v. Gordon, 243 U. S. 521, 37 Sup. Ct. 448 (1917). 

"See Wayman v. Southard, 10 Wheat. 1 (1825). See also In re Appointment of 
Revisor, 141 Wis. 592, 124 N. W. 670 (1910). 
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shall be competitive.” The administration of the act was committed 
to the civil service commission. The statute provided five classes of 
employees; exempt, competitive, non-competitive, labor, and legis- 
lative employees, and it was made the duty of the commission to 
“put into effect rules for the classification of the offices, places, and 
employments now or hereafter created in the classified service of 
this state.” In several instances the classes were sufficiently defined 
by statute to make the action of the commission practically mechani- 
cal, but in two instances much discretion was vested in that body. 
The Commission had power to put in the exempt class “offices and 
positions, except laborers, for the filling of which competitive or 
non-competitive examinations shall be found by the civil service 
commission to be impracticable, on account of the temporary char- 
acter of the employment, or for special reasons satisfactory to the 
commission.” The competitive class shall include all positions “for 
which it is practicable to determine the merit and fitness of the 
applicants by competitive examination,” but “in case of vacancy 

. where peculiar and exceptional qualifications of a scientific 
professional, or educational character are required and upon satis- 
factory evidence that for specified reasons competition in such 
special case is impracticable, and that the position can best be filled 
by the selection of some designated person of high and recognized 
attainments in such qualities, the commission may suspend the pro- 
visions of the statute requiring competition in such case, but no 
suspension shall be general in its application to such place, and all 
such cases of suspension shall be reported in the annual report of 
the commission with the reasons for the same.’** It was contended 
in State ex rel. Buell v. Frear®® that there was an attempt to delegate 
legislative power contrary to the constitution. The Court, quoting 
from State ex rel. Adams v. Burdge, said, “ ‘The true test and 
distinction whether a power is strictly legislative, or whether it is 
administrative, and merely relates to the execution of the statute 
law, is “between the delegation of power to make the law, which 
necessarily involves a discretion as to what it shall be, and con- 
ferring authority or discretion as to its execution, to be exercised 





*The Commission was also given power to “prescribe, amend, and enforce rules 
and regulations for carrying into effect the provisions of this act.” This pro- 
vision was sustained by the Court on the line of reasoning just indicated in State 
ex rel Atwood vy. Johnson. 

7146 Wis. 291, 131 N. W. 832 (1911). 
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under and in pursuance of the law.” The first cannot be done. To 
the the latter no valid objection can be made.’” This case came 
within the latter. “The legislature provided a complete classification 
of the whole civil service of the state and specified what offices are 
within the classified and which within the unclassified civil service 
and into what group or classes the classified service is divided, and 
it imposes the duty on the commission of arranging all existing 
offices and places and those hereafter created pursuant to such 
classification. This is in no sense the power of making law. It is 
purely administrative action to make concrete application of the 
legislative classification of the service and to put into effect the 
general rules prescribed by the statute. It would be well nigh 
impossible to embody the name of every office within the civil service 
of the state in a statute for the purpose of actually arranging them 
into groups, as is directed by this law. When the legislature pro- 
vided into what general classes and groups the offices should be 
arranged, it became a purely administrative function of the com- 
mission to so arrange them.” It should be noted that the situation 
here presented is different from that where the orders of the rail- 
road commission allowed the issuance of stock, required the con- 
struction of a spur track, or compelled a change in a highway cross- 
ing. The commission is not merely applying a general rule to a 
specific situation. It is putting body into the general rule itself. In 
the case of the exempt class this amounts to a general extension 
of the statute so as to exempt from the law a large class of offices 
which would otherwise be subject to it. Neither can this be re- 
garded as a mere administrative rule affecting only means and 
procedure, for it directly and positively changes the substantive 
rights of those affected. Stripped of all sophistry the fact is that 
the legislature has made a general law, and then given to the com- 
mission power to extend its operation by its own mandate. It is 
true that in so doing it is not acting on its own ideas or policies, but 
under the legislative standard that “examinations shall be found to 
be impracticable.”*® The case, however, stands for the proposition 
that the legislature may make a general rule stating broad indefinite 





*The Court said that the phrase, “for special reasons satisfactory to the com- 
mission” in the clause empowering the commission to increase the exempt class, 
was not a grant of arbitrary power, but inferred an investigation and a decision 
based on a finding “that the merit and fitness of persons to perform the duty of 
such offices cannot be ascertained by examination.” 





—— 























QUASI-JUDICIAL AND QUASI-LEGISLATIVE POWERS 463 


principles, and leave it to a commission to make that law specific. 
The principle involved here is really that which permits a general 
provision to be made and power given to those who are to act 
under it to fill in the details, rather than that of contingent legislation 
on which the court relied.™ 

How far may the principles exemplified in State ex rel. Buell v. 
Frear be extended? The uncertainty of the proposition is graphically 
and convincingly presented in State v. Lange Canning Co.** With 
the laudable desire of protecting women from excessive hours of lab=1 
the legislature had provided, “No female shall be employed or per- 
mitted to work in any place of employment or at any employment for 
such period or periods of time during any day, night, or week, as 
shall be dangerous or prejudicial to the life, health, safety, or wel- 
fare of such female. It shall be the duty of the industrial commis- 
sion and it shall have power, jurisdiction, and authority to investigate, 
ascertain, determine, and fix such reasonable classification, and to 
issue general or special orders fixing a period or periods of time, 
or hours of beginning and ending work during any day, night, or 
week, which shall be necessary to protect the life, health, safety or 
welfare of any female.” The legislature prescribed a schedule of 
hours, which should be in force until such time as the industrial 
commission should issue its orders. The Court asks the question, 
“Ts the statute void for the reason that it unlawfully delegates legis- 
lative power to the industrial commission?” The Court’s answer 
is almost a syllogism. “It is a principle of elementary law that 
‘under our constitutional form of government the legislative cannot 
delegate legislative powers.” The legislative power is “the power 
to make laws.” Law is “ ‘the aggregate of those rules and principles 
of conduct, which the governing power in a community recognizes as 
those which it will enforce or sanction, and according to which it 
will regulate, limit, or protect the conduct of its members.’ Bouv. 
Law Dict.” “The provision delegating to the industrial commission 
the power to fix ‘reasonable classification,’ and to issue general or 
special orders fixing a period or periods of time, or hours of be- 
ginning and ending work . . . . which shali be necessary to protect 
the life, health, safety, or welfare of any female is manifestly an 
attempt to delegate to the industrial commission the power and 
authority to declare those rules and principles of conduct which shall 


"See In re Grimes, 16 Wis. 423, (1863) III Wisconsin Law Review, 404. 
2164 Wis. 228, 157 N. W. 777, 160 N. W. 57 (1916). 
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be enforced in this state as regulating or limiting the conduct of the 
citizens thereof.” “We conclude that the provision attempting to 
delegate certain powers to the industrial commission is void.”** The 
Court granted a re-hearing, and during the interval between the first 
and second opinions seems to have been converted by some visitation 
of the spirit, for it says, “Upon further study and reflection we are 
of the opinion that the statute may properly be construed as laying 
down the general rule that women shall not be permitted to work 
in any place for such a period of time as shall be prejudicial to their 
health and authorizing the industrial commission upon investigation 
to determine as a fact what class or classes of employment are 
dangerous or prejudicial to the life, health, safety, or welfare of 
females, and to determine as a fact how long females may be 
engaged in the several classes of employment reasonably without 
danger or prejudice to the life, health, safety, or welfare of such 
females, and to establish by general orders such classification and 
the time which females may labor therein, so found; and we are of 
the opinion that so construed and to that extent the law shall be 
upheld, for the reason that ‘The authority thus conferred invests 
the commission with no arbitrary and uncontrolled discretion, but 
directs them to ascertain the facts and to apply the rules of law 
thereto under the prescribed terms and conditions. Such action is 
not legislative in character, but is the performance of an executive 
and ministerial duty within the regulations provided in the act.’ 
State ex rel. Buell v. Frear, 146 Wis. 291, 305, 306, 131 N. W. 832. 
So much of our former opinion as is inconsistent with the views 
here expressed is withdrawn.’’** 

So vanish the neat syllogisms of the former opinion, but the 
Court does not enlighten us as to the reasons therefor, except that it 
was “on further study and reflection.” By the first opinion there is 
painstakingly set up a logical structure, the foundation and frame of 
which seems certain. By the second opinion it is thrown to the 
ground by the simple device, that in making rules and classifications 
the commission is simply executing the legislative mandate. This 
may be granted, but is not that mandate a command to prescribe 
rules of conduct, to say how long women shall work and where, in 





“The general provisions of the act were upheld, the Court concluding that the 
provisions as to delegation were severable. 
“The case was followed in Squires v. Brown, 170 Wis. 165, N.W. 548 (1919). 
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other words to legislate? It may well be that the legislature may 
pass legislation the application of which is to depend on certain facts, 
and it may leave to the administrative the ascertainment of those 
facts. Here however the commission does much more than that. 
It really makes the law, so far as it is a practical piece of legislation 
applicable to actual affairs of life. In Dowling v. Lancashire Insur- 
ance Company,* it was said that the statute must be a complete bit 
of legislation when it leaves the legislature, requiring nothing of 
the judgment or discretion of the executive. Such is certainly not 
the case here. The commission not only determined when the law 
should be applied; it made the law. The same may be said of the 
functions of the railroad commission in fixing rates and service. 

Professor Frederick Greene of Illinois has suggested a solvent fer 
the difficult problem of the rule making power of the executive, 
which may help ease the troubled conscience of the fundamentalist 
in constitutional law. He says, “The separation of powers does not 
require the legislature to settle all details of policy. Discretion 
belongs to the executive as well. It is enough if the legislature 
determines policies as far as practicable, leaving to the executive 
discretion the mode of carrying them out and the occasions on which 
action is required. What the executive may accomplish by action it 
may accomplish without exceeding the limits of executive power by 
order. For illustration, as the legislature may empower the executive 
to prevent accidents and crowding by taking charge of traffic at 
street intersections, leaving to executive discretion the streets at 
which control of traffic is required and the mode of controlling it, 
so it may empower the executive to control it by making regulations 
and enforcing them. This vests the executive with power to make 
laws. But making laws of this character is not a non-executive 
function, a usurpation of legislative power any more than control 
to the same extent by the discretionary use of force would be. So 
far as concerns the principle of the separation of powers, it is all 
one whether the police stop a horse at a street crossing by seizing its 
head, or by telling its driver to stop, or by issuing a rule requiring 
everybody to stop.’’** 

But in the case of Professor Greene’s argument, as in the case 
of the doctrine of contingent legislation, and the theory that the 





%92 Wis. 63, 65 N. W. 738 (1896). See II] Wisconsin Law Review, 408. 
*29 Yate Law JourNAt, 369, 382. 
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legislature may provide general principles of action, and allow 
the executive to “fill in the details,” the reasoning may be applied 
to an extent which amounts to a practical abdication of legislative 
power.’ It is perhaps a futile question to ask where the line shall 
be drawn. One thing, however, seems apparent. If there is a 
situation in some specialized field, requiring detailed and extensive 
knowledge of varying and changing conditions, which has not by 
tradition and practice been covered by direct legislative action, 
and which cannot today be practically and efficiently so covered, 
the legislature will be permitted to indicate some general policy in 
the case, and allow the administrative body to make the special 
application, provide the rules and regulations, and fill in the details 
which will enable the general policy indicated by the state to be 
carried into practical effect. What safeguards are needed to prevent 
abuse in this respect will be later considered. 


B. 


We now turn to the cases involving the commission’s use of the 
so called quasi-judicial power. In the earlier decisions reviewed 
it was found that, although executive officials were called upon 
frequently to make difficult and important judgments involving the 
ascertainment of facts and the interpretation and application of 
law thereto, they were not necessarily exercising a judicial function 
contrary to the constitutional mandate. The judicial power was 
that which prior to the constitution the courts customarily exercised. 
It was defined not by logical analysis, but by past practice. Public 
and semi-public matters, over which the legislature had control, 
such as the equalization of taxes, the division of municipal liabilities 
and assets, and eligibility to public office, might be determined by 
executive officers. It was left to the present time to ascertain what 
would be the result, were the case one, which could not be decided 
on the basis of customary procedure, or where the controversy was 
primarily between individuals, and the public interest only that 
omnipresent one that always exists in the administration of justice 
between citizens. It is that problem we are now to face. 

In State ex rel. Northern Pacific Railway Co. v. Railroad Commis- 
sion®® the Court considered a portion of the state’s railroad law, 





*See III Wisconsin Law Review, 405. 
%140 Wis. 145, 121 N. W. 919 (1909). 
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which provided for the intersection by one road of the line of an- 
other. The commission was given power to determine the manner 
of crossing, and also “to fix the basis upon which the parties using 
such crossing shall bear and pay the cost of constructing, operating, 
and maintaining the same.” The objection to the law was that 
“the act is invalid, since it purports to invest the Railroad Commis- 
sion with power to fix the proportion of the expense of the crossing, 
and is therefore a delegation of legislative power, or a vesting of 
the Commission with judicial power.” The Court simply denies 
the contention, “We do not regard this position tenable,” citing, 
Minneapolis, St. Paul, & Sault Ste. Marie Ry. Co. v. Railroad 
Commission, 136 Wis. 146,°° Dowling v. Lancashire Insurance Co., 
92 Wis. 63,*° and several other Wisconsin cases, none of which are 
closely connected with the point at issue.** The Court also relies 
upon Union Bridge Company v. United States, 204 U. S. 364, in 
which the Supreme Court of the United States held that there might 
be delegated to the Secretary of War the power to order the alter- 
ation of bridges, which were unreasonable obstructions to navigation. 
In that case it was decided that such action was neither legislative 
nor judicial; Congress declared “a general rule and imposed upon 
the Secretary of War the duty of ascertaining what particular cases 
came within the rule prescribed by Congress, as well as the duty of 
enforcing the rule. In performing that duty the Secretary of War 
will only execute the clearly expressed will of Congress, and will 
not in any true sense exert legislative or judicial power.” 

We have dealt sufficiently with the proposition that such action 
as that of the commission in the instant case is not legislative; but 
why is it not judicial? Differing from the cases considered in the 
previous number of this review the interests adjudicated were those 
of private individuals, and not between the state and private parties. 
Although the Court in its opinion takes no notice of it, it is worthy 
of comment, that prior to the legislation in controversy the matter 
of the intersection of railroad lines was under the jurisdiction of 





*Supra, p 451. 

“[II Wisconsin Law Review, 408. 

“Madison vy. Madison Gas & Elec. Co. 129 Wis. 249, 108 N. W. 65 (holding that 
the courts cannot require a utility to furnish gas at “reasonable rate,” as the 
fixing of future rates is a legislative function); State ex rel. Kellogg v. Currens, 
111 Wis. 431, 87 N.W. 561, (power of state to require license to practice medicine 
—separation of powers not considered); Nash v. Fries, 129 Wis. 120, 108 N. W. 
210, (power of court over creation ef new townships). 
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ordinary courts of justice aided by commissioners appointed by and 
responsible to them. As in the case of the delegation of legislative 
power the formula of Union Bridge Company v. United States may 
as far as its terms go be used to support almost any action of the 
executive no matter how closely entrenching upon customary judicial 
functions. May the legislature prescribe, “The holder of the present 
legal title to real property shall be entitled to the use and enjoyment 
of the same. The commission of disputed land holdings shall ascer- 
tain such owner and enforce the law as above prescribed ?” 

Chicago and Northwestern Railway Co. v. Wisconsin Zinc Co. 
is a somewhat similar case involving the power of the commission to 
determine the cost of a spur track which the industry served must 
pay to the railroad installing it. Again the Court’s decision on the 
question of the exercise of legislative and judicial power is concise, 
“The determination of the actual cost of a spur track is the deter- 
mination of a pure question of fact. Its action involves no judicial 
or legislative function. Union Lime Co. v. Railroad Commission, 
144 Wis. 523, 129 N. W. 605.”" This is, of course, no answer to 
the contention that judicial power is exercised by the commission, 
for courts of justice are often engaged in deciding a “pure question 
of fact.” It may well be that in the two cases just considered a 
sufficient explanation lies in the fact that the adjudication of these 
individual disputes is but a part of the larger function of prowiding 
the crossing and of establishing the spur track, and may well come 
within the principle that each branch of the government may exer- 
cise as an aid to its primary duties, functions, which taken alone, 
might seem to be more properly allocated to one of the other two 
departments.** 

In Borgnis v. Falk,** the Court was, however, in greater difficulty 
in sustaining the legislation in controversy—the workmen’s com- 
pensation law. As is well known these laws place upon the employer, 
irrespective of his use of care, a liability for injuries to the employee 
arising out of or in the course of employment, with a fixed compensa- 
tion for various specified injuries. According to the Wisconsin 
statute this liability exists, (1) when the parties have elected to 
come under the act, (2) when at the time of the accident the 





#172 Wis. 407, 179 N. W. 588 (1920). 
“See Supra, p. 460. 
147 Wis. 327, 133 N. W. 209 (1911). 
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employee is performing service growing out of and incidental to his 
employment, and (3) where the injury is proximately caused by the 
accident, and is not caused by the wilful misconduct of the employee. 
For present purposes we are interested in the method provided for 
determining the award. The jurisdiction for this is in an 
Industrial Accident Board of five members. Should employer and 
employee be unable to agree on the question of compensation, an 
application may be filed with the board setting forth the nature of 
the party’s claim. The board, after service of notice on the parties 
interested shall then conduct a hearing, at which testimony may be 
produced, though the board may also without notice to the parties 
conduct an independent investigation. To enable it to perform its 
duties it is given the power to compel the attendance of witnesses 
and the production of documentary evidence. A certified copy of 
the board’s decision when filed with the circuit court requires the 
immediate entry, without notice of judgment in accordance with the 
terms of the decision. It is further provided that the findings of 
fact by the board shall be conclusive, but an appeal may be had on 
the record to the circuit court, which may set aside the award and 
judgment, but on three grounds only, (1) that the board exceeded 
its powers, (2) that its award was procured by fraud, (3) that the 
findings of fact by the board do not support the award. 

In this case it will be noticed that the matter decided by this 
executive board is clearly one between private parties, and also one 
that was formerly a normal and frequent function of the regular 
courts. In fact it was the dissatisfaction with the judicial handling 
of industrial accidents that led to the Workmen’s Compensation Acts. 
In view of the above considerations it was quite naturally contended 
that here was a case where the judicial power had been conferred 
on the executive contrary to the constitution. Mr. Justice Winslow, 
in an often cited opinion upheld the act against the numerous objec- 
tions to it, including the one based on the doctrine of the separation 
of powers. It was first pointed out that “it is a matter of common 
knowledge that this law forms the legislative response to an emphatic, 
if not a peremptory, public demand” arising because of the failure 
of old methods in solving the problem of recompense for industrial 
accidents. He then argued for a liberal construction of the consti- 
tution in language that is not less than eloquent. “A constitution is 
a very human document, 21 must embody with greater or less fidelity 
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the spirit of the time of its adoption. It will be framed to meet the 
problems and difficulties which face the men who make it, and it will 
generally crystallize with more or less fidelity the political, social, and 
economic propositions which are considered irrefutable, if not actually 
inspired, by the philosophers and legislators of the time. But the 
difficulty is that while the constitution is fixed, or very hard to change, 
the conditions and problems surrounding the people, as well as their 
ideals, are constantly changing. The political or philosophical aphor- 
ism of one generation is doubted by the next, and entirely discarded 
by the third; the race moves forward constantly, and no Canute can 
stay its progress.” Express commands and prohibitions must of 
course be obeyed, “But when there is no such express command or 
prohibition, but only general language, or a general policy drawn 
from the four corners of the instrument what shall be said about 
this? By what standards is this general language or general policy 
to be interpreted and applied to present day people and conditions ? 

When an eighteenth century constitution forms the charter of 
liberty of a twentieth century government must its general pro- 
visions be construed and interpreted by an eighteenth century mind 
in the light of eighteenth century conditions and ideals? Clearly 
not. This were to command the race to halt in its progress, to 
stretch the state upon a veritable bed of Procustes. 

Where there is no express command or prohibition, but only 
general language or policy to be considered, the conditions prevailing 
at the time of its adoption must have their due weight; but the 
changed social, economic, and governmental conditions and ideals of 
the time as well as the problems which the changes have produced, 
must also logically enter into the consideration, and become influ- 
ential factors in the settlement of problems of construction and 
interpretation.” 

Coming directly to the contention that judicial power was con- 
ferred the Court said, “We do not consider the Industrial Commis- 
sion a court, nor do we construe the act as vesting in the Commission 
judicial powers within the meaning of the constitution. It is an 
administrative body or arm of the government which in the course 





“The inference that the constitution ‘“‘may mean one thing today and something 
different tomorrow depending on whether the conditions and ideals have in the 
meantime undergone a change” led to a sturdy condemnation in the concurring 
opinions of Barnes and Marshall JJ. 
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of the administration of a law is empowered to ascertain some 
questions of fact and apply the existing law thereto, and in so 
doing acts quasi-judicially, but it is not thereby vested with judicial 
power in the constitutional sense.” This dogmatic statement of the 
Court, in which the definition of administrative power is strikingly 
similar to the ordinary one of judicial power, is further amplified. 
“There are many such administrative boards or commissions, and 
with the increasing complexity of modern government they seem 
likely to increase rather than diminish. ... . The legislative branch 
of the government by statute determines the rights, duties, and 
liabilities of persons and corporations under certain conditions of 
fact, and varying as the facts and conditions change. Manifestly 
the legislature cannot remain in session and pass a new act upon 
every change of conditions, but it may and does commit to an 
administrative board the duty of ascertaining when the facts exist 
which call into activity other provisions. The law is made by the 
legislature; the facts upon which its operation is dependent are 
ascertained by the administrative board.” This is again the old 
formula by which the contention that legislative power has been 
delegated was combated. It appears that it may be used to draw 
into the maw of the administrative not only legislative but also 
judicial power. Moreover, the decisions of such an administrative 
board “may be given great dignity and force, so that the courts may 
not reverse them unless the proof be clear and satisfactory that 
they are wrong..... Not only this, but many such boards are 
created whose decisions of fact honestly made within their jurisdic- 
tion are not subject to review in any proceeding.” Yet on juris- 
dictional points the conclusions of the board are not final, and on 
this the Court lays great stress. If it were not so, “the contention 
that judicial power had been vested in the Commission contrary to 
the command of the constitution would be of greater force.” As 
in the present case the most often disputed question, i. e. whether 
the injury was received in service growing out of and incidental to 
the employment, is treated as one of jurisdiction, it will be seen that 
the court’s scope of review is large.** This attitude of the Supreme 
Court is reminiscent of the view early expressed in this state, that 
the action of an administrative body was not necessarily judicial, 





“For an extreme example see Hunter v. Colfax Consol. Coal Co. (Iowa 1915) 
154 N.W. 1037, 1064. 
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where it was not final but subject to judicial correction.‘ But in 
the present case it must be remembered that the Industrial Accident 
Board is no mere fact finding instrumentality, such as a referee, for 
both by statute and judicial construction a court may not reverse its 
conclusions unless they are clearly wrong, and on all but juris- 
dictional points its findings of fact are final. Moreover for all 
practical purposes the awards of the board have the effect of the 
regular judgments of a court of justice, for upon filing of the 
award in the circuit court, judgment at once is entered without 
formality and without notice to the other party.** Since the adjudica- 
tion upon the employer’s liability for injuries to the employee was a 
normal one for the courts prior to the law in question, the far 
reaching importance of this decision is manifest, and one may indeed 
wonder if, when a “law forms the legislative response to an emphatic, 
if not peremptory public demand,” the doctrine that the judicial 
power can be conferred only upon the courts is any real barrier to 
the public wish. 

But the doctrine is by no means a discarded one. In Klein v. 
Barry the following facts appeared. The Oshkosh Tractor Com- 
pany was in the hands of a receiver appointed by the circuit court 
after an unsatisfied execution. The receiver was about to proceed 
against the subscribers of stock to enforce the subscriptions. They 
in turn sought to enjoin this action on the ground that proceedings 
were then pending before the securities division of the railroad 
commission involving the validity of the said subscriptions. There 
was thus an open conflict between the jurisdiction of the court and 
of the commission, and the validity of the statute under which the 
commission was proceeding was directly involved. This was section 
1753-57 of the Statutes of 1921, a portion of the so-called Blue Sky 
Law” and the general provisions of that law requiring a permit from 
the commission for the sale of securities were not involved. The 
section in controversy provided that sales of securities in violation 
of the general provisions of the law, or of the commission’s permit, 
or contrary to the representations made by the applicant in securing 
the permit should be “voidable at the discretion of the commission.” 





“See II] Wisconsin Law Review, 392, 394, 401. 
*See III Wisconsin Law Review, 402. 

#182 Wis. 255, 196 N. W. 457 (1923). 

“This provision has since been repealed. 
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If it should then appear that such acts were done in good faith and 
that the injury might be remedied, then the commission might 
require the company and its agents to take such steps as would put 
the parties concerned, including the state, in the position that they 
would have been in had the provisions of the law, or the permit, 
been complied with, and had the representations been true. But if 
it should be found that the acts of the seller were wilful, then the 
commission might declare the security to be voidable or might 
“make such other award as may be just and equitable in the prem- 
ises.” A review by the circuit court was provided. 

The contention that this law provided an exercise of both legis- 
lative and executive power by the commission was sustained. As 
to the clause last above quoted the Court said, “If this clause does 
not intend to confer upon the Railroad Commission the powers of 
a court of equity, then it is difficult to imagine language that would.” 
In determining its action in the premises the commission had taken 
a wide range for its investigation, going back to the commencement 
of the corporate life of the Oshkosh Tractor Company, and involv- 
ing a general consideration of all its corporate proceedings. Borgnis 
v. Falk®* was distinguished by the Court, There, “the law was sus- 
tained because it merely authorized the industrial commission to 
ascertain jurisdictional questions in cases of dispute, its jurisdiction 
depending upon the fact. The commission was authorized to ascer- 
tain whether or not the facts existed. When the facts were found 
the law itself prescribed the compensation.” It was denied that in 
Minneapolis, St. Paul & Sault Ste. Marie Ry. Co. v. Railroad Com- 
mission®® the commission made the rates. “The power to do that 
rests entirely with the legislature, the legislature vests in the Com- 
mission the power to ascertain the fact; when the fact is ascertained, 
the statute itself and not the order of the Commission makes the 
rate effective.” The Court continues, “Coming back to the statute 
under consideration, if the law did nothing more than to authorize 
the Commission to. ascertain whether or not a violation of the 
statute was inadvertent and not wilful and that when that fact was 
established the statute declared that a certain result should follow, 
the section would then be analogous to the statutes granting like 
powers to other bodies. Analogy without analysis is not very helpful 


147 Wis. 327, See supra p. 468. 
156 Wis. 146. Sce supra p. 451. 
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in any field and is quite apt to be misleading in constitutional law. 
The difficulty with the statute is that it leaves it to the discretion 
of the Commission to say what shall happen. This clearly brings 
it within the condemnation of the decision in Borgnis v. Falk, 147 
Wis. 327, 133 N. W. 209, as a delegation of legislative power ; the 
tact that it attempts to delegate to the Commission the power to make 
an award which shall be just and equitable without erecting any 
standard, but leaving it wholly within the discretion of the Commis- 
sion makes it a clear delegation of judicial power, using these terms 
in their commonest and best understood meaning. No refinements 
need to be indulged in in this case to show that the powers granted 
to the Commission are those which are vested by the constitution 
respectively in the legislature and the courts.” 

If the commission were by the statute in question given an 
arbitrary power to declare a sale void or voidable, and the statute 
may certainly be read to that effect, it may well be condemned as 
contrary to due process of law, and under the former Wisconsin 
decisions be held a delegation of legislative power, though it is 
a little difficult to see that the avoiding of a sale because of its 
illegality can be considered an act of an inherently legislative 
character. In spite of the discretion vested in the commission, such 
an act lacks the generality of application as to persons and time, 
which is one of the distinguishing marks of ordinary legislation. 
Because the legislature itself might have in the past done such 
things as this, it does not follow that they are for all time legislative 
in nature, though done by other branches of the government. It 
is also a little hard to see why the power to “make such other 
award as may be just and equitable in the premises” is any more 
a judicial function than is the power to ascertain and award to an 
employee compensation for injuries sustained in his employment. 
Courts of equity are no more sacred from encroachment by the 
administration than are courts of law. If one desires to use the 
formula, which sustained the power of the commission in the rail- 
road rate and the workmen’s compensation cases, may it not be 
said that the legislature directs that a just and equitable award 
shall be made, and that the commission ascertains when the facts 
exist, which call into activity that mandate. Of course the standard 
set is an extremely flexible one, but so is the criteria of what “is 
not unreasonably harmful to the public interest” in Union Lime Co. 
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v. Railroad Commission,®* and what “public convenience and neces- 
sity require” in State ex rel. Kenosha Gas & Electric Co. v. Kenosha 
Electric Railway Company, and the same is true of the many other 
standards provided, which have been sustained in many of the cases 
heretofore considered. Nevertheless it is true that in the instant 
case the statute was a clumsily worded one, and went much beyond 
the requirements of the case in vesting discretionary power in the 
commission, something that can hardly be said of the other cases, 
where the court sustained the law in question. Upon whatever 
ground it may be placed it is doubtful if much grief should be wasted 
on the result of the decision. After all there is a limit to the extent 
the legislature may go in conferring power on the executive branch. 

That a necessary exercise of administrative discretion is not 
always to be condemned is well shown by the case of Kreutzer v. 
Westphal,®® in which the entire statute regulating the sale of securi- 
ties underwent an extensive attack on constitutional grounds, and 
was fully considered by the court. The general plan of the act was 
to classify all securities, those exempt from the operation of the law, 
and those subject to it. But even in the exempt class, if it should 
appear to the commission that the sale of certain classes thereof 
might be “unfair or inequitable or work a fraud on the purchaser” 
it might after investigation prohibit or regulate their sale within 
the state. Securities within the act were again classified into two 
groups, those based on established value or income, and those based 
on future prospects, with detailed specifications as to which securi- 
ties came within the different classes, though the commission might 
under certain conditions refuse to place in the first class securities, 
which otherwise fulfilled the statutory requirement. To obtain a 
permit to sell securities detailed information must be filed with the 
commission, and “if it appears that the plan is not unlawful, unfair, 
or inequitable, that the business is to be honestly transacted, that 
the securities and the methods to be used will not work a fraud, 
that the amount of the commissions are not unreasonable, that the 
proper fees have been paid, the permit shall be issued, otherwise 
denied.” Likewise persons desiring to act as brokers in securities 
are required to file detailed information with the commission which, 





144 Wis. 523. See supra p. 454. 
145 Wis. 337. supra p. 456. 
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if it is satisfied of the “good business reputation of the applicant,” 
and that his business methods are “fair and equitable,” shall issue 
a certificate authorizing him to act as broker, otherwise not. Relying 
largely on Klein v. Barry, counsel contended that the statute at- 
tempted to confer upon the commission legislative and judicial 
power. It was in particular contended that “the statute gives un- 
limited discretion and arbitrary power to the Commission, and erects 
no standard for its conduct.” On the general question of the delega- 
tion of legislative and judicial power the Court relied on the usual 
statement that “the legislature lays down certain rules by statute 
declaring certain rights and duties under the conditions named, and 
leaves it to an administrative tribunal to ascertain the necessary facts 
and apply the law as directed.” As to the contention that an 
arbitrary power was conferred upon the commission the Court said, 
“If this objection is well founded the statute cannot stand the test. 
As already stated, the prime object of the statute is to prevent fraud 
and deception in the negotiation of securities. In determining 
whether fraud has been or is likely to be committed, the two main 
objects for the consideration of the Commission are the character 
of the securities and the character and reputation of the persons 
dealing in them. The classifications afford some guide and basis 
for the Commission. The elaborate provisions as to the information 
to be furnished concerning assets, liabilities, inventories, appraise- 
ments, the plan of organization, advertising, and the like are well 
adapted to aid the Commission in coming to a reasonable conclusion 
as to the character of the securities. In view of the explicit direc- 
tions given in the statute for ascertaining the quality and safety of 
securities, it cannot be justly said that there is a guide or standard 
in this respect.” As to the applicants for broker’s permits, the Court 
admitted that the directions were not so explicit, but “it cannot be 
doubted that the Legislature has the power to determine the quali- 
fications of persons engaging in a business which from its nature 
affords opportunities for defrauding the public. In this statute it 
has declared what those qualifications shall be. The Legislature 
might have added language prescribing in great detail the qualifica- 
tions of applicants for permits, and the mode of ascertaining those 
qualifications, but it is a question whether such details would not 
have tended to confuse rather than enlighten.” The Court then 
adds an apt quotation from Hall v. Geiger-Jones, the case in which 
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the United States Supreme Court sustained a state Blue Sky Law. 
“It is certainly apparent that if the conditions are within the power 
of the state to impose they can only be ascertained by an executive 
officer. Reputation and character are quite tangible attributes, but 
there can be no legislative definition of them that can automatically 
attach to or identify individuals possessing them, and necessarily the 
aid of some executive agency must be invoked.’ ”** 

It must be admitted that the criteria laid down for the guidance of 
the commission were in this case elastic, but how could they be any 
less so, if they were to accomplish the purpose of preventing the 
sale of the harmful and permitting the sale of the beneficial securi- 
ties? That it was not intended to vest arbitrary power was shown 
by the great detail of the statute, and explicit provisions made for 
informing the commission in the cases, which should come before 
it. To be short, what is demanded by the Court is a good faith 
attempt to meet a public evil, by means that can be said to be reason- 
able and not arbitrary. If this requires executive discretion, well 
«nd good. It will be sustained. 

IV. 

This completes the cases we have to consider. Several things 
have appeared. The Courts still cling to the doctrines that legislative 
power cannot be delegated, and judicial power cannot be conferred 
upon executive agencies. These doctrines, however, can be avoided 
when necessary by the use of the simple formula that the legislature 
may indicate its will in a general law, and that the executive may 
carry that law into effect by ascertaining and declaring the facts 
which call for its application. Considerable discretion may be vested 
in executive agencies, provided it is necessary to accomplish the task 
set for them by the legislature. 

It was the original view that the doctrines of the separation and 
the non-delegation of powers was necessary to the protection of the 
liberties of the citizens. It now appears that the constraint of these 
doctrines is easily avoided. Are the liberties of the citizen thereby 
endangered? It is quite possible that they may be, should the 
courts cease to think clearly and truly in the problem that it has 
before it. Individual rights will not be preserved by a rigid and 
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logical adherence to old formulas and definitions, for example see 
the case of Commonwealth v. Sisson®® where a mill owner was de- 
prived of the valuable privilege of dumping sawdust into a stream 
without hearing and without appeal. What then are the safeguards 
of the individual from arbitrary action in our traditional system? 
In the case of the legislature, it is in the representative character of 
that body, coupled with frequent elections. In the case of the courts 
it is in an open trial, public reports, and a judicial conscience deeply 
inbedded in the life of a noble profession and, indeed, in the history 
of the race. In the case of the commission these safeguards do not 
exist. Representative character and popular election seems im- 
practical if not impossible. The executive to-day is largely engaged 
in functions that formerly were exercised by the legislature and the 
courts. In either case publicity should be insisted upon. Secondly, 
its action usually affects individuals or at most special groups of 
individuals. There should be afforded an opportunity for the parties 
interested to appear and present and argue their cases. But even 
with this protection, the executive, lacking the judicial temper and 
tradition may take arbitrary and unjust action. In such instances an 
appeal should be allowed to the courts, not it is true on all points, 
for that would be to oust the commission of its jurisdiction in the 
specialized and peculiar field where it is specially qualified to act, 
but in order to ascertain if it has acted as reasonable men would 
or should on the evidence submitted to them, and within the sphere 
set them by statute. It will be found that the Wisconsin statutes 
above considered have carefully preserved these safeguards—but 
that, as Kipling would say, is another story. 
Ray A. Brown. 





"189 Mass. 247, 75 N.E. 619, L. R. A. U. S. 752, 109 Am. St. Rep. 630, (1905). 
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TEACHERS’ PENSION—CONSTITUTIONAI LAw—TEACHER Not aA _ Pustic 
Orricer.—In State ex rel. O’Neil v. Blied et. al., Annuity Board of Wisconsin 
State Retirement System, —— Wis. ——, 206 N.W. 213, the court declares an 
amendment to section 42.51 (3) of the 1921 statutes unconstitutional as im- 
pairing the contractual relationship between the state and the teacher. 

The controversy arose over the refusal of the Annuity Board, created by 
the 1921 law, to pay the estate of a deceased teacher more than the ordinary 
benefit, the board holding that the benefit for prior service, allowed in section 
42.51 (3) of the 1921 law was repealed by the laws of 1923, chapter 416. 

As the section stood in 1921, it provided in effect that when any person who 
was a teacher at the time the law went into effect had taught at least twenty- 
five years in any schools coming under the law, he was upon retiring, entitled 
when paid the annuity generally provided for, (i.e. the amount paid in deducted 
from his salary, plus the amount paid in by the state during his teaching 
period) to an additional amount or annuity on an accumulation equivalent to the 
amount that the state would have paid into the fund had the act been in effect 
during the whole of such prior service. 

This section was passed on in State ex rel. Dudgeon v. Levitan, 181 Wis. 
326, 193 N.W. 499 (1923). There it was decided that, although the law did 
not expressly state that the estate of a deceased teacher was entitled to the 
benefit of this prior service clause, that the legislature must have meant to 
include this as well as permitting a teacher to receive it if he retired, the 
whole policy of the law being to keep teachers in the teaching profession, not 





i 
| 


| 
it 


Se 





480 WISCONSIN LAW REVIEW 


to force them to retire as soon as the twenty-five years of service were up, or 
run the risk of dying in service and thus losing the benefit of the prior service 
clause. The case also discussed the general constitutionality of the Teachers’ 
State Retirement Law, and held it valid. 

Soon after this law was passed a large number of the older teachers in the 
state died, causing the legislature to fear that the fund could not stand the 
inroads upon it due mainly to this prior service provision; so in 1923 they 
passed the amendment above referred to. 

It should be noted that the O’Neil case follows the Dudgeon case as far 
as general constitutionality goes, especially as Justice Eschweiler, who dis- 
sented in the Dudgeon case, wrote the opinion in the O’Neil case. 

The court decides that a teacher is not a public officer, and so is not 
governed by the public officer rule which permits the legislature to change their 
status at will. See State ex rel. Risch v. Board of Trustees of Policemen’s 
Pension Fund, 121 Wis. 44, 98 N.W. 954 and State v. Douglas, 26 Wis. 428. 
They also cite Hall v. Wisconsin, 103 U. S. 5, which reserves a Wisconsin 
case dealing with a geological survey commissioner whom the Wisconsin 
court held a public officer, and which cites Butler v. Regents of the University, 
32 Wis. 124 to show that a professor is not an officer. 

The distinction between a public officer and a contractual relation is said 
in the Hall case, supra, to be that “an office is a public station or employment 
conferred by the appointment of government. The term embraces the ideas 
of tenure, duration, emolument, and duties .... . A government office is 
different from a government contract. The latter from its nature, is neces- 
sarily limited in its duration and specific in its objects. The terms agreed 
upon define the rights and obligations of both parties, and neither may depart 
from them without the assent of the other.” (This is quoted from United 
States v. Hartwell, 6 Wallace 385.) The court also quotes the Wisconsin 
court in U. S. v. Hatch, 1 Pinn. 182, as saying that a portion of the sovereignity 
must be vested if an office is created. 

The court, having decided that the teacher is not a public officer, finds a 
contractual relationship existing between the teacher and the state, and hence 
decided that the legislature may not impair this contractual relationship by sub- 
sequent legislation. 

The only other reported case dealing with this exact question, i.e. the im- 
pairment of the right of contract in Teachers’ Pension laws, is Ball v. Trustees, 
71 N. J. L. 64, 58 Atl. 111, commented on in 50 L. R. A. (N. S.) 1021. In 
that case no money was granted by the state, their only relation to the contract 
between the teacher and the board being that they created the board. The court 
says, “The legal relation between the plaintiff and defendant is that of con- 
tract. The terms of the agreement are to be ascertained by reference to the 
statute . . . The fact that the terms of the agreement were embodied in an 
act of the legislature does not change its essential character as a contract, 
and it was beyond the power of the legislature to impair the obligation of 
this contract by subsequent legislation.” There the attempted change in the 
law was from a teacher having the absolute right to receive the annuity upon 
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his becoming incapacitated after twenty years service, to the making of this 
right depend upon the approval of the Board of Trustees. 

The last paragraph of the opinion in the O’Neil case seems somewhat in- 
comprehensible, in that it states that the amendment is in force only as to 
those teachers coming within the Teachers’ Retirement Law after such 
amendment became effective; whereas the section amended, 42.51(3) by its 
very terms, applies only to teachers in class A or B, who, by section 42.35, 
must have been teachers at the time the 1921 law went into effect. It is sub- 
mitted that therefore the amendment to the 1921 law is wholly void for all 
purposes. 

The rules with regard to Teachers’ Pensions seem to have changed materially 
in the last few years. In 24 R. C. L. 621 appears the statement “A statute 
providing for the pensioning of school teachers out of a fund to be raised by 
deducting a percentage from the salary of each teacher is unconstitutional 
and void. Such a taking is either the taking of private property for public 
good . . . or it is” not a uniform tax. This statement is based on a case 
decided in 1901: Hibbard v. State, 65 Ohio St. 574, 64 N.E. 109, 58 L. R. A. 
654. (Affirming State ex rel. Ward v. Hubbard, 22 Ohio Cir. Ct. R. 252.) 

The Dugeon case, supra, (1923), State v. Hauge, 37 N.D. 583, 164 N.W. 289, 
(1917), Fellows v. Connolly, 193 Mich. 499, 160 N.W. 581, (1916), State ex. 
vel. v. Kuriz, 110 Ohio St. 332, 144 N.F. 120, (1924), Trumper v. School 
District No. 55, 55 Mont. 90, 173 Pac. 946, (1918), and Allen v. Board of 
Education, 81 N. J. L. 135, 79 Atl. 101, (1911), affirmed in the court of Error 
and Appeal, 84 N. J. L. 402, 86 Atl. 1102, all hold their respective Teachers’ 
Pension laws constitutional, negativing both of the above constitutional ob- 
jections. 

No statewide Teachers’ Pension law has been held unconstitutional in recent 
years. In State v. Rogers, 87 Minn. 130, 91 N.W. 430, 58 L. R. A. 663, (1902), 
a pension law for the City of Minneapolis, passed by the Board of Education 
of that city, was held unconstitutional as unauthorized, but this was a local 
rule, passed by a city board, not a state-wide law. 

The decision in the O’Neil case is a fortunate one, in that it fixes the status 
of the Teachers’ State Retirement Law, making it certain in its action with 
regard to teachers coming under it at any time, and not a law to be changed 
at every whim of the legislature. The whole basis for the fund, as stated in 
the Dudgeon case, is to hold out incentive to teachers to remain in the teaching 
profession. An assurance is now given a teacher that, once he comes under the 
law, his status is fixed thus increasing his incentive to remain a teacher. 

EuGeNE GriswoLtp WILLIAMS. 

DivorcE—TEMPORARY SEPARATION BY MuTUAL CONSENT—WHEN CHANGED 
Into DESERTION.—The parties were married in June 1917 and lived in a flat 
about six weeks, when due to change of occupation with lower salary the 
husband was unable to maintain the flat. Thereafter for about two weeks 
the parties lived with the husband’s parents, and then, due to disagreement 
with her mother-in-law over the house work, the defendant returned to her 
own parents. This was with the consent of the husband, who knew that she 
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would return to him when he would provide a home for her. After two at- 
tempts to secure a divorce, and a long lapse of communication of any kind, the 
husband wrote to his wife in April 1922 asking her to return to him as he 
had “prepared a home”. She made inquiry in an exchange of letters as to 
details of the home. These, the husband’s letters, did not give, whereupon 
she refused to return. The husband began, in September 1923, an action for 
divorce on the ground of desertion. A divorce was granted by the trial court; 
but the decree was reversed by the Supreme court on the ground that the 
plaintiff had not shown his offer to have been made in good faith, or that the 
refusal of the defendant was unreasonable; Schopps v. Schopps, 188 Wis. ——, 
205 N.W. 829. 

At common law in England desertion constituted a basis for a libel for 
restitution of conjugal rights. It did not constitute a ground for divorce. 
By statute this has been generally changed so as to substitute the remedy of 
divorce on the grounds of desertion; Schouler on MArrtaGe, Devorce, SEPARA- 
TION, AND Domestic Revations (6th. Ed.) page 1298. Desertion is defined by 
the court as a wrongful refusal on the part of the spouse charged with deser- 
tion to live with the other; Williams v. Williams, 130 N. Y. 193, 29 N.E. 98, 14 
L. R. A. 220. Actual separation and intention to desert must both exist to 
constitute desertion, although they may not be identical in their commencement ; 
McCormick v. McCormick, 19 Wis. 172. The desertion to be ground for 
divorce must be wilful; but the word wilful does not imply malice toward the 
other party, but only an intention to continue to live apart in spite of the wishes 
of the other spouse and without any intention to return; Tirrell v. Tirrell, 72 
Conn. 567, 45 Atl. 153, 47 L. R. A. 750. Three elements are usually imported 
in this legal desertion; an actuai cessation of cohabitation for the period 
specified; the intent of the absent spouse not to resume cohabitation; and the 
absence by that spouse against the will of the other; Sargent v. Sargent, 33 
N, J. Eq. 204; Morrison v. Morrison, 20 Cal. 431; Deering v. Deering, 123 
Me. 448, 123 Atl. 634. The mere inability of the husband to support his 
wife does not constitute desertion. Thus, it was held that the refusal of a 
husband to support or make a home for his wife is not a desertion on his part, 
in absence of his ability to do so; Bennett v. Bennett, 43 Conn. 313; Ingersoll 
v. Ingersoll, 49 Pa. 249. In absence “of proof of ability” his refusal to sup- 
port his wife “would not constitute a wilful desertion”; Corson v. Corson, 69 
N. J. Eq. 513, 61 Atl. 157. 

What constitutes desertion, within the definition of the term, frequently 
becomes a question of fact in the particular case. As indicated, however, 
there are certain well settled rules on the matter. Thus, a husband has the 
right to direct the affairs of his own house, and to determine the place of 
abode of his family, and it is the general duty of the wife to submit to such 
determination, unless there is good reason for her refusal to do so; 9 R. C. L. 
365. A wife is not guilty of desertion for refusing to follow her husband to 
a place of abode selected by him which would impair her health or safety, or 
comfort, or a place among his relatives who are unpleasant to her, and would 
interfere with her control of the home, at least if he was able to furnish a 
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better one; 19 C. J. 60; McCormick v. McCormick, 19 Wis. 172; Gleason v. 
Gleason, 4 Wis. 64. 

In the instant case the husband had been discharged from the army as 
totally disabled. He received certain monthly payments from the government, 
and he did some work for his father in a jewelry establishment as part pay- 
ment for his board and room. Certainly, at the time he wrote to his wife, 
he was not able to furnish a very good home, had he made a bona fide offer to 
furnish one. However, had the husband and wife not temporarily separated 
by agreement, she could hardly have left him because of his impecunious 
condition. Both parties must assume the responsibilities of the marital re- 
lation. To refuse to do so because of pecuniary want properly falls within 
the definition of desertion. It is the duty of the wife to accept the situation 
her husband is able to maintain; Raby v. Raby, 10 Idaho 139, 77 Pac. 213. 

The problem here presented varies somewhat from the case where one party 
leaves the other because of the meager resources of the family. The parties 
have mutually agreed to a temporary separation due to financial difficulties, 
optimistically expecting the future to improve in this respect. Consent to 
the separation by the complaining party vitiates any idea of desertion on the 
part of the other. A mere separation or living apart, even for an extended 
period, does not amount to desertion in absence of intention not to resume 
marital relations. The question then arises, may such separation ever become 
desertion? The rule is that if the complaining spouse makes sincere overtures 
to terminate the separation, and the defending spouse refuses, this may amount 
to a desertion; Fagan v. Fagan, 186 Ia. 1279, 173 N.W. 875; Vanderburgh v. 
Vanderburgh, 152 Minn. 189, 188 N.W. 276; Hague v. Hague, 85 N. J. Eq. 537, 
96 Atl. 579. What constitutes a sincere overture? Apparently the courts re- 
quire more in such overture, than the defendant would be entitled to before 
she would be excused for leaving her husband. True, the decisions go off on 
the ground that the overture, or offer, was not bona fide, or that the refusal 
was not unreasonable in light of all the circumstances, as in the instant case. 
In deciding whether or not there is a desertion, although usually not necessary 
to the disposition of the particular case, there appears to be a tendency under- 
lying the decisions to require more in the overture to resume marital rela- 
tions than a spouse could have demanded if the marital relation had never been 
suspended. 

CLARENCE E. RINEHARD. 


Ricgut oF A Hotper 1n Due Course oF AN UNAUTHORIZED NEGOTIABLE 
INSTRUMENT.—Section 9222 of the Iowa Code of 1924 provides that “Savings 
Banks may incur liability for the necessary expenses of running the business, 
for deposits, and to pay depositors only; providing that if the directors 
previously adopt a resolution other liability to the extent of the capital stock 
may be incurred.” In the case of Henderson v. The Farmer’s Bank of Harper 
199 Ia. 496, 202 N.W. 259 certain oil stock promoters discounted $75,000 worth 
of notes to the defendant bank for which the bank gave certificates of de- 
posit. The bank had general power to buy and sell notes, but here the bank 
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had no money with which to buy the notes. Hence this transaction was not 
a sale of the notes and a deposit of the proceeds, but was a purchase on 
credit, or as the Court said, a loan extended to the bank which was evidenced 
by the certificates of deposit. The court held that this liability incurred was 
unauthorized, that savings banks are creatures of the law with only those 
powers given them by statute and that as the instrument was void when issued 
that a holder in due course could not enforce payment. The statute does not 
say such instrument shall be void but there is a negative inference to that 
effect. 

In the case of most corporations, at least non-banking corporations, having 
the right to issue negotiable instruments for some purposes and not for others 
the corporation will be liable for unauthorized instruments to a holder in due 
course unless the instrument shows lack of authority on its face or the note is 
expressly void by some other statute, as for gambling and so forth. Citizen's 
Bank v. Bank of Waddy’s Receiver, 126 Ky. 169, 103 S.W. 249; Jefferson 
Bank v. Chapman-White-Lyons, 122 Tenn. 415, 123 S.W. 641; Stouffer v. 
Smith-Davis Hardware Co., 154 Ala. 301, 45 So. 621; Knapp v. Tidewater 
Coal Co., 85 Conn. 147, 81 Atl. 1063; City Coal & Ice Co. v. Union Trust Co., 
140 Va. 600, 125 S.E. 697; Rosenberg v. Beckenstein 211 App. Div. 791, 208 
N. Y. Supp. 309; Genesee County Savings Bank v. Michigan Barge Co., 52 
Mich. 438, 18 N.W. 206. 

The same result was reached in Hill v. Nation Trust Co., 108 Pa. St. 1. 
where a banking copartnership was held liable for a certification of a check of 
which the drawer had no funds, and where the officer was authorized to certify 
if there had been sufficient funds. 

In First National Bank of Huntington v. Arnold, 156 Ind. 487, 60 N.E. 134, 
a bank was held liable on an indorsement to another bank by officers ostensibly 
empowered to discount like notes for the bank although the officers had mis- 
applied the funds to their own use. Here the bank had no power to incur 
liability on securities from which it never received a cent. 

The general principle governing the courts in this class of cases is an applica- 
tion of the rules of agency. If the particular instrument in controversy was 
within the ostensible authority of the maker, a bona fide holder should be 
able to enforce the obligation. The foundation for our peculiar law of bills 
and notes is commercial policy, that is the expediency of having a credit 
medium free from hidden equities and defenses. In the Iowa case a purchaser 
of the instrument would have no way of knowing that the instrument was not 
given for a deposit as it purported to be, and hence be binding on the bank; 
or if for a loan, that the loan had not been previously authorized by the di- 
rectors, which could easily have been done under the statute, and in which 
case it would also be a binding obligation. 

The answer of the Iowa court is that there was no negotiable instrument 
in the beginning, but where the instrument is regular on its face the adoption 
of this view is opposed to the prevailing conception of what negotiability 
means. 


Cart WEIDLER 
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WITNESSES—TESTIMONIAL CoMPULSION—SELF-CRIMINATION—PRIVILEGE AND 
Statutory Immunity.—In State v. Grosnickle, —— Wis ——, 206 N.W. 895, 
the defendant was found guilty of violating the prohibition law on self-crim- 
inatory testimony given by him in another trial where he had been a witness. 
Such testimony was compellable only under Wis. Stat. 165.01 (25), which 
provides that no witness shall be excused from testifying in a trial under the 
prohibition act on the ground that he might incriminate himself, but that such 
witness shall not “be prosecuted or subjected to any penalty or forfeiture on 
account of any transaction, matter, or thing as to which, in obedience to a 
subpoena and under oath, he may so testify or produce evidence.” However, 
Grosnickle testified voluntarily, without objecting that the questions incrim- 
inated him, and without claiming the statutory immunity. The question that 
arose and which was certified to the Supreme Court was, “Can a natural 
person claim the benefit of the immunity granted by section 165.01 when he 
has testified without having claimed his constitutional privilege?” 

In a stern and salutary opinion by Mr. Justice Rosenberry, the court held 
that the failure of Grosnickle to claim the privilege had waived the immunity. 
“In view of the history of the doctrine and the serious consequences which 
follow if witnesses were permitted to immunize themselves without claim- 
ing this privilege, we should be very loath to construe a statute as being 
broader than the constitutional provision, where the intent of the Legislature 
was not expressed in the clearest and most explicit terms.” 

In this annotation it is intended, (1) to distinguish between (a) the Wis- 
consin cases holding that under the constitutional guarantee against compulsory 
self-incrimination, a witness must claim his privilege or his testimonial dis- 
closures may lawfully be used against him, and (b) the Wisconsin cases in- 
volving both the constitutional privilege and the particular statute granting 
immunity; and (2) to consider the cases, from other jurisdictions, in accord 
with and contra to the principal case. 

(1) (a) The following cases consider the constitutional privilege alone. 
They are not on all fours with State v. Grosnickle, supra, but they hold the 
same principle; namely, that there must be testimonial compulsion, and not 
merely voluntary disclosure. Schoeffler v. State, 3 Wis. 823: “By the policy 
of the law, no person is compelled to give evidence against himself, or to 
testify to any matter tending to incriminate himself. And if, while testifying 
before a magistrate, coroner, jury or elsewhere, he be compelled to answer a 
question to which he has objected on the grounds that his answer might tend 
to produce that result, there is no doubt but such answer would be incompetent 
evidence against him on his trial; but where the evidence is voluntary, we see 
no objection to its competency, merely because it is rendered on oath, nor can 
we weigh and calculate the moral influence or effect of mere surrounding 
circumstances, such as suspicion, surveillance, etc., nor can we assume that 
the defendant was ignorant of his rights when he testified, and that he sup- 
posed himself compelled to answer every question put to him.” In Dickerson v. 
State, 48 Wis. 288, 4 N.W. 321, where Dickerson and a fellow criminal were 
under arrest for the same crime, and Dickerson at the preliminary hearing 
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for the fellow criminal, made self-criminatory though voluntary disclosures, 
it was held that in the subsequent trial of Dickerson, the evidence was ad- 
missible. To the same effect is Mack v. Mack. 48 Wis. 271, 4 N.W. 449. In 
State v. Glass, 50 Wis. 218, 6 N.W. 500, it was held that the testimony of the 
accused on his preliminary was admissible on the trial, because the testimony 
was free and voluntary. In State v. Lloyd, 152 Wis. 24, Ann. Cas. 1914 C, 
415, 139 N.W. 514, in one of the usually scholarly opinions of Justice Timlin, 
the court held: “The voluntary testimony of a party accused of crime given 
on his preliminary may be put in evidence against him by the state on his 
a The constitutional rights of the citizen against being compelled 
to incriminate himself are amply protected by upholding him in his refusal to 
give such evidence and by rejecting the incriminating evidence which he is 
ordered or compelled to give notwithstanding his refusal, when the evidence is 
offered against him.” 

(b) Leaving the above cases, holding that the constitutional privilege must 
be claimed to make inadmissible the disclosures given under testimonial com- 
pulsion, and turning to the cases squarely on the point of State v. Grosnickle, 
where the immunity statute takes away the privilege of silence, it will be seen 
that the few Wisconsin cases are not harmonious, though the point is now 
settled. In State v. Murphy, 128 Wis. 201, 107 N.W. 470, it was held by the 
majority of the court that an immunity statute was broader than the con- 
stitutional privilege, and that the witness did not have to claim his privilege. 
There were dissenting opinions by Justice Winslow, who argued that to gain the 
immunity, the witness must be compelled to testify, and by Justice Marshall, 
with whom concurred Justice Kerwin, who argued that to gain the immunity, 
the witness must be under such compulsion that to refuse to answer would make 
him subject to punishment for contempt. See also, Rudolph v. State, 128 Wis. 
222, 116 Am. St. Rep. 32, 107 N.W. 466. In State v. Carchidi, —— Wis . 
204 N.W. 473, the case of State v. Murphy, supra, was overruled, the court 
holding that the testimony of the defendant before the grand jury concerning 
the crime with which he was charged, which, however, tended to vindicate 
rather than incriminate him, would not provide immunity as the statute was 
not broader than the constitutional privilege. This rule was followed in the 
principal case, State v. Grosnickle. 

(2) The following collocation. of cases seems to show that the weight of 
authority is with the now settled‘ rule in Wisconsin. 

Accord: Burrell v. Montana, 194 U. S. 572, 24 Sup. 787: “In the case at bar, 
as we have already said, plaintiff in error did not claim the protection afforded 
him by the bankrupt act. He made no objection to the use of the testimony 
which he gave before the referee, nor does he now urge its use as error.” See 
also United States v. Kimball, 117 Fed. 156. In State v. Burnett, 184 N. C. 783, 
115 S.E. 57, the court held: “The testimony of Burnett was not made incom- 
petent by Consol. Stat. sec. 3406, so far as the record discloses and as the 
question is now presented to us. He did not claim any exemption or immunity 





when he was called upon to testify at the former trial, upon the ground that 
his answers would incriminate him, or tend to do so, nor has he otherwise 
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shown himself to be within the terms of the statute.” Scribner v. State, 9 
Oak. Cr. 465, 132 Pac. 933: “If a witness answers questions in such a manner 
as to incriminate himself he should not be granted immunity unless, in the 
language of the constitution, he has been compelled to give evidence which 
incriminates him and he has ‘so testified.” McConnell v. State, 18 Oak. Cr. 
668, 197 Pac. 521: “There is nothing in the record before us tending to show 
that plaintiff in error was not a voluntary witness for the state on the trial of 
his codefendant.” Commonwealth v. Richardson, 229 Pa. 609, 79 Atl. 222: “To 
be more explicit, to prevent the use of the testimony afterwards in a judicial 
proceeding against the witness, it must have been given under some sort cf 
compulsion.” 

Contra: Hammond Lumber Co. v. Sailors’ Union of the Pacific, 167 Fed. 
809, 823: “It is contended by petitioner that the protection of section 860 is 
not available to the respondent Furuseth, because his deposition was given 
without objection, and without claiming the statute; that the section, like the 
fifth amendment to the constitution, exempting one from being a witness against 
himself, must be construed as applying only where the witness has given his 
evidence under compulsion, after claiming its protection. The language of 
the section will not bear this construction; nor has such been the interpretation 
given it by the courts. While it is conceived in the same spirit as the provision 
of the Constitution it is much narrower and specific.” People v. Sharp, 107 
N. Y. 427, 445, 1 Am. St. Rep. 851, 14 N.E. 319: “It is enough if he was 
obliged by law to answer the inquiry, and he could not be required, in order to 
gain the indemnity which the same law afforded, to go through the formality 
of an objection or protest which, however made, would be useless ..... / A 
person who yields from the necessity of obedience cannot be said to have the 
power of acting by his own advice. And where the law says he shall be 
compelled to testify, acquiescence is not election, and he is not one of whom it 
can be said he receives no injury from that to which he willingly and knowingly 
agrees and consents.” People v. Buffalo Gravel Corporation, 195 N. Y. S. 
940: “It is not necessary, however, that the privilege be asserted by the witness, 
in order that he have the benefit of an immunity statute. In such case there 
is no waiver of the immunity by testifying without objection. The statute has 
in advance deprived his objection of any force.” 

The above array of opposing decisions seems to demonstrate that the case of 
State v. Grosnickle is with the weight of authority. On reason and on 
authority, it seems that privilege means the non-compellability to speak about 
the crime, while the legal responsibility continues; the immunity statute expur- 
gates the crime, or by amnesty removes the legal liability and destroys the 
privilege of silence if the privilege is claimed. Mr. Wigmore under the 
title “Privileged Topics’ deals with the whole subject exhaustively. He as- 
signs as the reason why the privilege must be claimed the following. Wigmore 
on EvIpENCE, second edition, sec. 2282: “The reason is that the anticipatory 
legislative pardon or immunity is not authorized absolutely, but only condition- 
ally upon and in exchange for the relinquishment of the privilege. The leg- 
islature did not intend to give something for nothing, i.e., to give immunity 
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merely in exchange for a testimonial disclosure which it could in any event have 
got by ordinary rules or by the witness’s failure to insist on his privilege. The 
immunity was intended to be given solely as the means of overcoming the 
obstacle of the privilege; and therefore (irrespective of the precise formality 
of the judges procedure) could not come into effect until that obstacle was 
explicitly presented and thus needed to be overcome.” 

Georce JosepH FIEDLER 


Divorce ReEcrRIMINATION—DEFINITION oF “MisconpucT’—In Mirizio v. 
Mirizio, 242 N. Y. 74, 150 N.E. 605, the court denied to the plaintiff wife the 
relief prayed for, that is, judgment of separation with provision for support, 
on the ground that plaintiff’s refusal to permit sexual intercourse until the 
performance of a church ceremony as provided by an ante-nuptial agreement 
between the parties, constituted a bar to her suit for relief founded on the 
husband's refusal to support. Under section 1161 of the Civil Practice Act 
“an action may be maintained . . .. to procure a judgment separating the 
parties from bed and board forever or for a limited time .... (4) where the 
wife is plaintiff, (for) the neglect or refusal of the defendant to provide for 
her.” Section 1163 of the Civil Practice Act provides that “the defendant may 
set up in justification, the misconduct of the plaintiff; and if that defense be 
established to the satisfaction of the court, the defendant is entitled to judg- 
ment.” In essence the four to two decision of the New York Court of Appeals 
rules that “a refusal by this plaintiff in the present case to submit to ordinary 
marital physical relations, resulting in a consummation of marriage, ..... 
would constitute ‘misconduct’ within the meaning of section 1163 of the Civil 
Practice Act.” 


Under the doctrine of recrimination, apart from statute, an action for separa- 
tion or divorce from the marriage contract is barred by misconduct on the 
part of the plaintiff: Gill v. Gill, 213 Mich. 384, 181 N.W. 996; Tracey v. 
Tracey, 43 Atl. 713 (N. J.) ; Skinner v. Skinner, 5 Wis. 449. Under modern 
law such misconduct is generally held to comprehend only acts which would 
in themselves constitute grounds for the granting of like relief to the de- 
fendant: Handy v. Handy, 124 Mass. 349 (imprisonment for statutory period 
bars divorce for adultery) ; Squires v. Squires, —— Or. ——, 239 Pac. 302; 
Hiecke v. Hiecke, 163 Wis. 171, 157 N.W. 747. 


However, in cases where the prayer for relief is based on cruel and in- 
human treatment, the effective bar does not always seem to constitute ground 
for relief, as where plaintiff has provoked the ill conduct of defendant: 
Barber v. Barber, 168 App. Div. 212, 153 N. Y. S. 256; White v. White, 100 
Or. 387, 197 Pac. 1080; or where plaintiff has contributed to the domestic 
infelicity: Inskeep v. Inskeep, 5 Ia. 204; Vander Laan v. Vander Laan, 228 
Mich. 52, 199 N.W. 661. When each is cruel, generally no attempt will be 
made to weigh the charges: Barth v. Barth, 168 Mo. App. 423, 151 S.W. 769; 
Wiedner v. Wiedner, 231 S.W. 448 (Tex.); although relief is sometimes 
granted where the defendant's cruelty was out of all proportion to that of the 
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plaintiff: Longinotti v. Longinottt, —— Ark. ——, 277 S.W. 41; McMillan v. 
McMillan, 113 Wash. 250, 193 Pac. 673. 

It should be noted that conduct of the plaintiff is sometimes used, not as 
recrimination, but as proof of defendant’s innocence, that is, proof that the 
latter’s conduct does not fall within the statutory definition of some ground 
for either separation or divorce, for example, “cruel and inhuman treatment” : 
Hiecke v. Hiecke, 163 Wis. 171, 157 N.W. 747; “abandonment without justi- 
fication and without consent”: Silberstein v. Silberstein, 156 App. Div. 689, 
141 N. Y. S. 376; Bacon v. Bacon, 68 W. Va. 747, 70 S.E. 762. Also, conduct 
of the plaintiff may be proper subject for the court’s consideration in determin- 
ing whether a divorce or merely a separation is to be granted: Conant v. 
Conant, 10 Cal. 249. 

But in some courts, including those of New York, the parallel between grounds 
for relief and for recrimination has not prevailed, that is, the plaintiff’s conduct, 
though not of itself constituting ground for separation, has barred an action: 
Cowdrey v. Cowdrey, 211 Mich. 305, 178 N.W. 678; Williams v. Williams, 130 
N. Y. 193, 29 N.E. 98; Crouch v. Crouch, 193 App. Div. 221, 183 N. Y. S. 657; 
Hall v. Hall, 69 W. Va. 175, 71 S.E. 103. In New York absolute divorce, how- 
ever, may be granted only for adultery, and, by statute, adultery is the only 
recrimination therefor. 

In the instant case the plaintiff is willing to live with the defendant if he 
provides her a home; her “misconduct” is simply a conditional refusal to sub- 
mit to ordinary marital physical relations. In New York, as in many other 
jurisdictions, refusal of sexual relations is not a ground for separation: Risk 
v. Risk, 202 App. Div. 299, 195 N. Y. S. 536; although the majority decision 
in the instant case expressly does not approve of this holding, yet there is no 
repudiation thereof, and it represents the law of that sovereignty. 

In finding that the actions of the plaintiff fall within the definition of 
“misconduct” as provided by the statute, the approach of the majority of the 
court, speaking by Hiscock, C. J., is substantially as follows: the burden is 
on the plaintiff to make out her case, to prove dereliction of duty on the part 
of the defendant, and absence of such a dereliction on her part. Then, citing 
section 51 of the Domestic Relations Law which states that “a husband and 
wife can not contract to alter or dissolve the marriage .... or relieve the 
husband from his liability to support his wife’, the court denies relief, lest, 
by giving judgment for plaintiff, they allow the parties to a marriage contract 
“to modify its effect, postpone its consummation, and lessen its undoubted and 
fundamental obligations by private agreements between themselves.” While 
lauding the present agreement, the court does not dare “adopt some principle 
which when carried to subsequent and logical application to other facts leads 
te results which are unfortunate and unjust”. Thus the court refuses to take 
cognizance of strictly honorable motives for fear of future difficulties. 

It would seem that the court might have looked at the subject in a different 
light. In the first place, as Judge Lehman (dissenting) suggests, by reason 
of the marriage contract the husband is under an absolute duty to provide for 
his wife. This liability is fundamental. The husband is freed therefrom only 








490 WISCONSIN LAW REVIEW 


in case the wife violates her marriage oath and disregards her own marital 
obligations. “It is a settled principle in the law of husband and wife, that by 
virtue of the marital relation, and in consequence of the obligations assumed 
by him upon marriage, the husband is legally bound for the supply of neces- 
saries to the wife, so long as she does not violate her duty as wife; that is 
to say, so long as she is not guilty of adultery or elopement”: Cromwell v. 
Benjamin, 41 Barb. (N. Y.) 558. “The husband continues bound to harbor, 
support and protect his wife until upon just complaint and for one of the 
causes prescribed by law, he is freed from that obligation by judicial decree” : 
Gibert v. Gibert, 5 Misc. 555, 26 N. Y. S. 30. “If her absence was not an 
abandoment, it was the defendant’s duty to take her back”: Silberstein v. 
Silberstein, 218 N. Y. 525, 113 N.E. 495. And it is strictly this theory which 
prompted the Legislature to make invalid any contract by the wife “relieving 
the husband from his liability to support his wife”: section 51 of the Domestic 
Relations Law (supra). Yet the New York Court of Appeals in the Mirizio 
case emphasizes the gravity of what they assert to be the plaintiff’s delinquency 
rather than the utter failure on the part of the defendant to fulfill his own 
primary obligation as husband. 

The weight of the plaintiff's offense is slight. An absolute refusal of 
intercourse does not constitute grounds for separation; a fortiori this plaintiff's 
conditional refusal would not serve as a basis for relief. Judge Lehman sug- 
gests that the present defendant is refusing to provide a home merely because 
his wife “says and declares that she will not cohabit with him”, that “this is not 
the case where the man and wife are living together and the wife so refuses 
after solicitation.” Moreover this refusal of the plaintiff is based entirely 
on religious scruples, her belief that it is sin to cohabit without prior sanction 
of the church; and by reason of the antenuptial agreement we have proof that 
the defendant entered into the marriage with a knowledge of plaintiff’s feel- 
ings on this subject. 

In the instant case there is opportunity for the exercise of judicial discretion. 
“In a matrimonial action the court has power to apply equitable principles— 
this is the law of this department”: Johannesson v. Johannesson, 70 Misc. 361, 
128 N. Y. S. 892. Inasmuch as the bench has held that “misconduct” does 
not coincide with “grounds for separation” as laid down in the statutes, much 
lee-way is afforded by the essential breadth of the term. As for the agreement, 
Lehman says that the present compact does not “alter” the marriage. Regard- 
less of whether or not this be an accurate description of the agreement, at the 
utmost, the rendition of judgment for the plaintiff will not be an enforcement 
of the “forbidden” agreement—no damages are being awarded for breach, and 
there is no specific performance. The void contract would be used merely as 


evidence of facts, of intentions, of states of mind, just as contracts void under 
the Statute of Frauds are admissible in proof of various matters: non- 
gratuitous intent: Gay v. Mooney, 67 N. J. L. 27, 50 Atl. 596; Taylor v. 
Thieman, 132 Wis. 38, 111 N.W. 229; inducement: Ray v. Young, 13 Tex. 
550; reasonable value of services: Moore v. Capewell Horse-Nail Co., 76 Mich. 


606, 43 N.W. 644. 
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The good faith and sincerity of the plaintiff are admitted. Hiscock, C. J., 
says: “In this particular case the agreement embodies religious observances 
and from that standpoint is of high order.” Even more essential than any 
animating principle of section 51 of the Domestic Relations Law, is that prin- 
ciple, laid down by Lehman “which always must guide the courts,....that the 
permanency and immutability of the marriage relation must be sustained and 
vindicated, and honest observance of its spirit must be required of both parties.” 
The function of the judiciary, well-stated in 1 Bishop, NEw CoMMENTARIES ON 
MARRIAGE AND Divorce § 94, is “not only to enforce the divorce statutes as ex- 
pressions of the legislative will, but also to interpret them in the spirit which 
prompted their enactment,..... ” All circumstances are to be considered. “The 
tull import of such an act (of cruelty), and the consequences which the law 
ought to impose therefor can only be understood and arrived at after the fullest 
information has been acquired as to the events which preceded it, and the 
relative position of the parties toward one another at the time when it oc- 
cured :” Powers v. Powers, 84 App. Div. 588, 82 N. Y. S. 102. 

In reviewing cases where plaintiff’s conduct, though not in itself sufficient 
to constitute grounds for relief, is nevertheless a bar to suit, one will observe 
that the courts consider elements of all kinds, that they weigh motives and 
give heed to psychological factors. There is no penalization of bona fides or 
conscientious endeavor. The plaintiff was barred by his own “inequitable 
conduct” in Hall v. Hall, 69 W. Va. 175, 71 S.E. 103 (husband refused to 
provide a home for his wife, separate and apart from one occupied by his 
relatives who were most uncongenial to her). The court said: “This conduct 
is not consistent with good faith and an honest effort to maintain the solemn 
relation he had assumed.” Because a defense was “inequitable”, it was held 
to be “unavailable” in Johannesson v. Johannesson, 70 Misc. 361, 128 N. Y. S. 
892 (wife sues for separation; in defense husband sets up nullity by reason 
of wife’s former valid marriage subsisting at time of the latter ceremony; 
in proof husband may not invoke presumption of such validity, having, by 
contrary representations, induced wife to marry him). ‘“Culpability’ was the 
criterion in Davies v. Davies, 55 Barb. (N. Y.) 130; and in Wallner v. Wallner, 
167 Mo. App. 677, 150 S.W. 1082—‘“conduct neither elevating nor inspir- 
ing in moral tone”. “The mere failure of plaintiff wife to be “dutiful” 
does not bar her right of action: Thatcher v. Thatcher, 17 Ill. 66; Shores v. 
Shores, 23 Ind. 546. Her sense of “delicacy or fitness” justifies a wife’s 
refusal to share the husband’s home pending her prior action for divorce: 
Silberstein v. Silberstein, 218 N. Y. 525, 113 N.E. 495. Refusal of a wife to 
live with her husband under a “harsh and unnatural condition” does not 
constitute such misconduct as to bar the wife’s suit for separation: Williams 
v. Williams, 130 N. Y. 193, 29 N.E. 98 (prohibited from seeing or writing to 
her mother). A wife’s refusal to give to her husband a release of certain 
claims “which she was not bound to give” did not bar her suit for separation 
for failure to support: Brown v. Brown, 109 N. Y. S. 637. “Very grave 
offenses against the marital relation” precluded relief in Cowdrey v. Cowdrev, 
211 Mich. 305, 178 N.W. 678 (wife carried on a clandestine correspondence 
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with a man not related to her); as did “undue and highly improper attention 
to other women” in Shearer v. Shearer, 189 S.W. 592 (Mo.). Semi-condoned 
infidelity was a bar to plaintiff’s suit in Stiehr v. Stiehr, 145 Mich. 297, 108 
N.W. 684; as was failure to “endeavor to make the married life one of 
happiness and contentment” in Reed v. Reed, 39 Mo. App. 473. The adultery 
of a wife, established in an earlier suit against her for absolute divorce 
wherein the husband was denied relief because of his own adultery, does 
not preclude her from maintaining suit for separation on the grounds of 
failure to support. The court said: “It does not seem to me that it can have 
been the intention of the Legislature to justify the husband in refusing to 
support the wife precisely as he would be justified in doing if she alone had 
been guilty of adultery’—Hawkins v. Hawkins, 110 App. Div. 42, 96 N. Y. S. 
804. 

In the foregoing decisions there is evidenced a judicial breadth of vision 
and an effort to give judgment on the merits of the particular case. The 
consequences have not been disastrous. May not the fears entertained by the 
four justices in the instant case have been unwarranted? 

The only statute in Wisconsin relating to recrimination has been on the 
books since 1909; that is section 247.10, according to which uncondoned 
adultery would seem to be the only defense to an action for limited or 
absolute divorce. But judicial decision, disregarding this provision, has held 
that acts of the plaintiff, which would constitute a basis for like relief to the 
defendant, may be used by the defendant as recrimination: Pease v. Pease, 
72 Wis. 136, 39 N.W. 133; Hiecke v. Hiecke, 163 Wis. 171, 157 N.W. 747; 
and perhaps in the case of defendant’s cruelty, if it be provoked by conduct 
of the plaintiff, no divorce will be granted: Skinner v. Skinner, 5 Wis. 449; 
Voss v. Voss, 157 Wis. 430, 147 N.W. 634. Refusal to submit to sexual 
intercourse is not ground for either separation or divorce: Schoessow v. 
Schoessow, 83 Wis. 553, 53 N.W. 856; and therefore, even if unconditional, 
would not constitute good recrimination in Wisconsin. 

Rosert B. Trpss 


Grirts—NECESSITY OF AN ACCEPTANCE.—Joseph Herzfeld, a Gerrnan citizen, 
owned considerable property, consisting mostly of stocks and bonds in America, 
which was held by a New York brokerage firm of which his brother, Felix, 
was a member. Three days after the severance of diplomatic relations be- 
tween the United States and Germany, Joseph sent a radiogram to the firm, 
saying: “Transfer account Felix”. The firm transferred the account to 
Felix Herzfeld. Felix upon advice of counsel reported the property as held in 
trust for his brother. Upon demand, he transferred and delivered the property 
to the Alien Property Custodian. 

After the war, Felix filed a claim to the property and instituted suit to 
establish his title to it. Joseph testified that he intended to make an absolute 
gift of the property to his brother Felix. The court decreed that the 
property belonged to Felix Herzfeld. Defendants appeal. Held, when a gift 
is made, title vest in the donee subject to repudiation, and remains vested 
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in him until he does repudiate it. Decree of the lower court affirmed. Miller 
v. Hersafeld, 4 Fed. (2nd) 355. 

To constitute a valid gift inter vivos, there must be a gratuitous and 
absolute transfer of property from the donor to the donee, taking effect im- 
mediately, and fully executed by a delivery of the property by the donor and 
acceptance thereof by the donee. 14 AMERICAN AND ENGLISH ENCYCLOPEDIA 
oF Law, 1015. It is ordinarily held that acceptance by the donee is necessary 
to constitute a valid gift, as acceptance by the offeree is necessary to constitute 
a valid contract. Pierce v. Burroughs, 58 N. H. 302; Mahoney v. Martin, 
72 Kan. 406, 83 Pac. 982; Pirie v. Le Sauluier, 161 Wis. 503, 154 N.W. 993. 
In other words a gift is a bilateral transaction. 

However, it is uniformly held, both in England and in this country, that 
where a gift is beneficial and no burdensome conditions are attached, accept- 
ance will be presumed. 28 C. J. 672. This rule has been particularly applied 
where the donee is an infant, Jones v. Caird, 153 Wis. 384, 141 N.W. 228, or 
of unsound mind, Malone v. Lebus, 116 Ky. 975, 77 S.W. 180; Pohl v. Fulton, 
86 Kan. 14, 119 Pac. 716. 

The court, in the principal case, holds that title to property vests in the 
donee subject to his repudiation, and that this is true even though the donee 
dosen’t know of the gift. This decision is based upon the rule laid down in the 
English case of Standing v. Bowring, 31 Ch. D. 282. In that case, the 
plaintiff, a widow aged eighty-six, had some stock, which she owned, trans- 
ferred to the joint names of herself and the defendant, who was her godson, 
for the express purpose of making a gift of the stock to him in case he sur- 
vived her. Defendant, had no notice of the transaction until two years later, 
when plaintiff wrote him asking him to retransfer the stock. He refused. In 
an action to compel a retransfer it was held to be a valid gift and that title 
had vested, and the gift completed, even though the defendant did not know 
that a gift had been made. If the decision of the court in these two cases 
is sound, it would seem that a gift is no longer to be considered as a bilateral 
transaction, but rather as a unilateral act with a condition subsequent. Ac- 
ceptance it seems is no longer necessary. All that is required is that the donee 
does not repudiate. An apparently contrary holding is found in Gray v. 
Nelson, 77 Iowa 63, 41 N.W. 566. 

Practically all of the cases holding that acceptance of a beneficial gift is to 
be presumed, are cases of delivery to a third person for the benefit of the 
donee. Here the courts are practically uniform in holding that if the third 
person is the agent of the donee, the gift is completed without actual delivery 
to the donee. Matter of Rusk, 206 Ill. App. 518; Goels v. People’s Savings Bank, 
31 Ind. App. 67, 67 N.E. 232; but if the third person is the agent of the donor, 
a delivery to the donee is necessary to complete the gift; Wells v. Collins, 
74 Wis. 341, 43 N.W. 160. The question as to whether the third person is 
the agent of the donor or the agent of the donee is treated as a question of fact, 
and is often more hypothetical than real. In the principal case, the goods were 
actually delivered to the donee, so that the question of agency does not arise. 

Aside from the question of the bona fides of the plaintiff in the principal 
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case, of which the court expressed some doubt, there is the further fact that 
the plaintiff treated the property as held in trust for his brother, Joseph. It 
is difficult to see how the court could presume an acceptance of a gift, when 
the express acts of the plaintiff indicate that he did not accept the property 
as a gift. He thought it was intended as a trust, and treated the property as 
trust property by turning it over to the Alien Property Custodian. In this 
respect the case seems to be in conflict with M/ahoney v. Martin, 72 Kan. 406, 
83 Pac. 982; and Hill v. Wilson, L. R. 8 Ch. 888. In the latter case A sent 
a check to B, intending it as a gift and B wrote to A thanking him for the check 
and expressing the expectation of repaying the money in a short time. A few 
weeks later, B gave A a promissory note for the amount of the check. In an 
action on the note, it was held that, “B had not, before giving the note, ac- 
cepted the check as a gift, and the giving of the note was conclusive evidence 
that it was a loan.” If this test had been applied in the principal case, there 
would have been no acceptance before the seizure by the Alien Property 
Custodian, and hence, no completed gift. Since the gift was not completed 
before, it, obviously, could not be completed after the seizure. 

A further question might arise as to whether there can be a gift at all 
where the donor intends a gift and the donee accepts as something else. Need 
there be a meeting of the minds in the law of gifts, as in the law of contracts? 
Where the plaintiff performed services for the defendant without expectation 
of compensation, but defendant at the time expected to pay for them, it was 
held that the plaintiff might recover the value of such services. Thomas v. 
Thomasville Shooting Club, 121 N. C. 238, 28 S.E. 293. Where the testator, 
after making his will, gave a sum of money to one of his legatees, intending 
it as a gift and the legatee accepted as a partial satisfaction of the legacy, 
it was held to be a valid gift. Ellard v. Ferris, 91 O. S. 339, 110 N. E. 476. 
This question seems to have received little or no consideration in any of the 
cases, and is not mentioned by the court in the principal case. 

Rosert E. SHER. 


Girts—ForGIvENESsS oF Dest.—In the case of In re Dohm’s Estate, —— Wis. 
——, 206 N.W. 877, petitioner had entered into a land contract for the pur- 
chase of a home from decedent Dohm, payments to be made $25 monthly. 
On April 1, 1924, petitioner tendered Dohm a check for $25 for that month’s 
payments, when the latter said, “Eddie, you have paid enough”, and had the 
petitioner write on the back of the check, “Paid in full on home at 1211 
Mound St.” Dohm cashed the check, but the contract remained in the posses- 
sion of Dohm until his death, and no deed of the premises was executed. The 
lower court denied a petition for a conveyance, but on appeal, the court held 
that the debt had been forgiven by the receipt in writing and hence petitioner 
had a fully executed contract for the conveyance of the premises, and directed 
such conveyance. 

The general difficulty in sustaining gifts of this type lies in finding 4 
delivery sufficient to satisfy the rule that to make a valid gift, the thing 
given must be delivered to the donee or someone for him. Where there is 
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a written instrument which is evidence of the debt, as a note or bond, it is 
well settled that a delivery to the donee of such instrument, with intent to 
make a gift of the debt, is sufficient. There the written instrument has be- 
come so closely associated with the debt, as to almost be considered as the 
debt itself, especially if negotiable in form. In such cases, a delivery of a 
tangible thing can be made. Percival-Porter Co. v. Oaks, 130 Iowa 212, 106 
N.W. 626; Thomas v. Fuller, 68 Hun 361, 22 N. Y. S. 862; Henschel v. 
Maurer, 69 Wis. 576, 34 N.W. 926; 37 A. L. R. 1144, note; 1 Page on 
Contracts, 1036; 28 C. J. 666. 

Likewise a destruction of the instrument with intent to make a gift is 
properly held sufficient, especially if in the presence of the donee. Darland 
v. Taylor, 52 lowa 503, 3 N.W. 510; Gardner v. Gardner, 22 Wend. 526, 34 
Am. Dec. 340; Denunai’s Receiver v. Scholtz, 117 Ky. 182, 77 S.W. 715; 
Henson v. Henson, 151 Tenn. 137, 286 S.W. 378. 

A more difficult case is the one in which a receipt acknowledging payment is 
delivered, the original instrument being retained by the obligee. The receipt 
cannot be said to represent the debt as the note or written obligation does, 
and in these cases, it would seem that the best possible delivery had not been 
made. It may be argued, however, that the receipt is evidence of the inten- 
tion of the donor and upon its delivery, he has executed that intention so that 
he should not be permitted to revoke. Gifts of this kind were upheld in 
McKensie v. Harrison, 120 N. Y. 260; 24 N.E. 458; Appeal of Fassett, 167 
Pa. 448, 31 Atl. 686; Adams v. Cook, 200 Pa. 258, 49 Atl. 954; Lamprey v. 
Lamprey, 29 Minn. 151, 12 N.W. 514. 

To go a step further and to hold that the indorsement by the obligee of 
payments on a written obligation, made with intent to make a gift of the debt, 
constitutes a valid gift pro tanto, even thought no receipt is delivered and the 
instrument is retained by the obligee would seem to get clearly away from 
the requirement of a delivery. In fact, in a leading case in which such a gift 
is upheld, it seems that the court recognized this fact. In Green v. Langdon, 
28 Mich. 221, the action was to foreclose a mortgage for $1,500. The defense 
was that the mortgagee had directed the indorsement upon the mortgage of 
payments amounting to $1,000 with intent to make a gift thereof to the 
mortgagor. There was held to be a valid gift, the court saying, “we do not 
think the act and intention of the donor should be defeated because the sub- 
ject did not admit of an actual or technical delivery.” Also see Morey v. 
Wiley, 100 Ill. App. 75; In re Lewis’ Estate, 139 Pa. 640, 22 Atl. 635; Holmes 
v. Holmes, 129 Mich. 412, 89 N.W. 47. 

A difficulty in such a position is suggested by the case of Gray v. Nelson, 
77 Iowa 63, 41 N.W. 566, where a distinction was made where the intended 
donee had no knowledge of the indorsed receipt. The donor there changed 
his mind and erased the indorsements he had previously made, and the court 
held there was no gift on the ground of a lack of acceptance. 

In all the cases so far considered there has been some sort of written 
evidence of the debt. But suppose that the debt lies in parol so that obviously 
no delivery can be made of even evidence of the debt. It would seem that a 
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creditor ought to be able to relieve his debtor by way of a gift if he so desires 
in this case as well as in the others, and a number of cases hold that the 
execution and delivery of a release in writing which places the debt beyond 
the control of the creditor, with intent to make a gift, has the legal effect 
of extinguishing the debt. Caldwell v. Gillis, 2 Port. (Ala.) 526; Leddel’s 
Ex. v. Starr, 20 N. J. Eq. 274; Gray v. Barton, 55 N. Y. 68; Holmes v. 
Holmes, 129 Mich. 412, 89 N.W. 47; Carpenter v. Soule, 88 N. Y. 251, 42 
Am. Rep. 248. For a case in which there was an insufficient delivery, see 
Brunn v. Schuett, 59 Wis. 260, 18 N.W. 260. 

It is obvious that by treating the check as a receipt in writing, as the court 
did, that the principal case may be sustained on authority. The court said, 
“In the instant case there can be no question but that John Dohm intended to 
give to his nephew the remainder of the unpaid purchase price of the premises. 
He gave to him what is generally considered in the business world as a receipt 
in full of his obligation under the contract, and thus evidenced the gift in 
writing.” In sustaining the gift, the court is, indeed, carrying out the intention 
of the donor as expressed by an act quite different from that required to make 
a valid gift of chattels; but the case comes clearly within the more liberal 
rule expressed in the passage quoted by the court from Opits v. Karel, 118 
Wis. 527, 95 N.W. 948, that “many of the strict requirements to the transfer 
of property by gift, indicated by the earlier cases, have been removed or 
relaxed to give a freer exercise to such disposition of property. This modifica- 
tion of the law applies to what may be the subject of a gift as well as the 
manner of executing it.” 

To the contention that the subject of the gift was an interest in land, the 
court said, “This debt was forgiven, and the forgiveness acknowledged by a 
receipt in writing. At the time the petitioner made application to the county 
court, he had a fully executed contract for the conveyance of the premises in 
question.” An interesting case in accord with this view is Ferry v. Stephens, 
66 N. Y. 321. There none of the recited consideration in a land contract was 
in fact paid, the donor indorsing a receipt in full upon the instrument. The 
court held that there being nothing further to perform under the contract, the 
donee was the beneficial owner of the property and directed a conveyance. 
While it might be argued that in giving specific performance, the court is 
going farther than the donor himself had and is carrying out an expressed, 
but not executed intention, and thus enforcing an agreement to make a gift; 
yet both contracts were made on valuable consideration, and when completely 
performed, whether by actual payment or gift, equity should direct a con- 


veyance. 
R. Worth VAUGHAN 


War Risk INSURANCE—INTEREST OF BENEFICIARY IN FuTURE INSTALLMENTS 
Arter DEATH OF THE INSURED—Nort A VESTED INTEREST.—George White was 
a soldier in the American Army. On July 1, 1918 he availed himself of the 
offer of war risk insurance made by the United States government, and he 
made application for insurance to the maximum amount of ten thousand 
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dollars. In that application he named his mother as beneficiary, and in a letter 
of the same date he wrote to his aunt, a sister of his mother, that she was 
to have one-half of the proceeds of the policy if anything happened to him. 
He did not name the aunt as a beneficiary in the application for the reason 
that she was not included within the classes of persons named by Congress 
as possible beneficiaries. George White died in the Service on October 4, 
1918, and the mother thereafter received the monthly payments provided for 
under the insurance. On December 24, 1919 Congress amended the Act, among 
other things including aunts as possible beneficiaries. In 1921, the aunt made 
claim for a half share of future installments. The government thereupon 
stopped payment of whole installments to the mother. The mother brought 
a petition in the United States District Court to require the payment of the 
whole installments to her. This was denied and a finding was made in favor 
of the aunt. On appeal to the Supreme Court of the United States, the 
decision was affirmed, White v. United States, et al, 46 S. Ct. Rep. 274, 
— U.S. ‘ 

War risk insurance was created by Congress on October 6, 1917 (40 Stat. 
398, c. 105) amending the Act of September 2, 1914 (38 Stat. 711, c. 293). 
The insurance was designed to insure the soldier against loss from injury, 
and his beneficiaries in case of death, by certain monthly payments. On 
maximum insurance of ten thousand dollars, in case of death the beneficiaries 
were to receive two hundred and forty monthly payments of fifty-seven and 
a half dollars each, and it is with this latter feature of the insurance that we 
are here concerned. Premiums were paid monthly on the basis of peace time 
insurance. Designation of beneficiaries, as above indicated, was restricted ‘o 
certain classes, namely: spouse, child, grandparent, parent, brother or sister 
of the whole or half blood of the insured. 

Upon the printed blanks of application for such insurance appeared the 
statement that the certificate of insurance was granted under authority of 
the Act, “subject in all respects to the provision of such Act (of 1917), of 
any amendments thereto, and all regulations thereunder, now in force or 
hereafter adopted, all of which, together with the application for this insurance, 
and the terms and conditions published under authority of the Act, shall con- 
stitute the contract.” A further statement on the printed form was, “In case 
any beneficiary die or become disqualified after having become so entitled to 
an installment, but before receiving all installments, the remaining install- 
ments are to be paid to such person or persons within the permitted class 
of beneficiaries as may be designated in my last will and testament, or in 
absence of such will as would under the laws of my place of residence be 
entitled to my personal property in case of intestacy.” Finally there appeared 
on the blank a notice as follows: “Important Notice. The insured may change 
the beneficiary without the consent of such beneficiary. This insurance is 
non-assignable and is not subject to the claims of the creditors of the insured 
or of the beneficiaries.” Similar statements and provisions among others were 
set forth in Bulletin 1, issued October 15, 1917, by the bureau of war risk 
insurance. 
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Amendatory to the existing war risk insurance act Congress passed an act 
on December 24, 1919 (41 Stat. c. 16, p. 371). Among other changes the 
permitted class of beneficiaries was enlarged to include uncles, aunts, nephews, 
nieces, brothers-in-law, sisters-in-law of the insured, and the definition of 
father and mother was extended to include step-fathers, step-mothers, fathers 
and mothers through adoption, and persons who stood im loco parentis to the 
insured for not less than a year prior to the induction of the insured into the 
Service. The amendatory act was made effective as of October 6, 1917, with 
proper safeguards as to the revision of the awards of insurance in accordance 
with the amended act. 

Under an ordinary commercial insurance policy, wherein a provision exists 
allowing the insured to change the beneficiary, he may do so whenever he 
chooses in the manner provided; but upon the death of the insured the rights 
under the policy become vested, and the interest of the then beneficiary may 
not be divested or diminished in value by any act of the insurer, or by any 
subsequent change of law. The argument here advanced is that the interest 
of the beneficiary of a war risk insurance contract becomes similarly vested 
upon the death of the insured, and that whatever changes might be made in 
the interest of the beneficiary before the death of the insured, this property 
interest cannot be defeated by later legislation. It is urged that to so inter- 
fere with the interest of the beneficiary after the death of the insured con- 
stitutes a taking of property without due process of law in violation of the 
Fifth Amendment of the Federal Constitution. 

The question as to the nature of this interest was first raised in the case of 
Cassarello v. United States, 271 Fed. 486, in the United States District Court, 
middle district of Pennsylvania. The insured had died, and then the bene- 
ficiary had died. The executor of the beneficiary made claim to the install- 
ments yet to be paid under the war risk insurance contract. The executor 
was awarded the installments which had occrued, but not those which would 
accrue. The court said, “The contract of insurance, if it may be called 
such was made under and by virtue of the act of Congress of October 6, 1917.” 
The court pointed out that protection for the soldier and his dependents is the 
primary object of the Act, and that the right given to change the beneficiary 
within permitted classes negatives the idea of a vested interest in the bene- 
ficiary, and that further the beneficiary is bound by the provisions of the 
Act and the regulations thereunder. On appeal this decision was affirmed, 279 
Fed. 396, United States Circuit Court of Appeals, third circuit. 

Under the amended act the question of the nature of the interest of the 
beneficiary became even more important, for the amendment either did or did 
not affect that interest under every war risk insurance contract. The amend- 
ment first came up for adjudication in Horst v. United States, 283 Fed. 600 
in the United States District Court, southern district of Ohio. The soldier 
had been reared by an aunt. At the age of sixteen in April 1917, he joined 
the Marines upon written consent of the aunt. He took out war risk in- 
surance to the maximum amount of ten thousand dollars in January, 1918. 
He named no beneficiary in his application, but in a paper purporting to be his 
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last wili named his aunt. The insured died in Belleau Wood in June, 1918. 
Since the aunt was not within one of the permitted classes of beneficiaries, 
payments were made to the half brothers and sisters of the decedent. After 
the amendment by Congress, Mrs. Horst, the aunt, made claim to the future 
installments, as she came within the extended permitted classes, both as an 
aunt to the insured, and as one standing in loco parentis. The court distin- 
guished the insurance from the ordinary commercial insurance in the method 
of meeting the cost of it, observing that the government assumed the added 
war hazard over peace time, and also the cost of operation; concluding that, 
‘The greater part of the insurance cost was borne by the government, and 
not by the soldier.” The court further observed that while the half brothers 
and sisters had a vested right to their interest under the contract, that right 
could in no event rise higher than the contract itself. The petition of the 
plaintiff aunt was granted, and she was awarded the right to receive the 
future installments. 

The question next arose in Gilman Heirs v. United States, 290 Fed. 615, 
in United States District Court, middle district of Pennsylvania. The soldier 
took out war risk insurance in August, 1918 and died in October, 1918. He 
designated Mary Boughton as his beneficiary, naming her as his step-sister. 
In reality she was his cousin, but the insured had lived in her mother’s 
household as a member of the family. After the death of the insured, the 
plaintiffs as half brothers and sisters received the payments until March, 
1920, when payments were stopped by the government. The court held that 
it was falacious to assume that under war risk insurance there was a vested 
interest in the plaintiffs after the death of the insured; “That the contract 
between the government and the insured is not an ordinary contract of in- 
surance,” and that “The amendatory act seeks to give the contract force and 
effect, and not to violate it.” The petition of the plaintiff heirs was therefore 
denied. 

On appeal, the Horst case was considered by the United States Circuit 
Court of Appeals, sixth circuit, Helmholz v. Horst, 294 Fed. 417. It was there 
insisted by the half brothers and sisters that the death of the insured vested 
their rights as in the case of any other insurance. The appellate court 
affirmed the position of the district court, that there is a substantial difference 
between the two classes of insurance. 

The instant case arose in United States District Court, eastern district of 
Virginia, White v. United States, 299 Fed. 855, on a suit by Emma White, 
the mother of the insured, for the whole of the future installments, in which 
suit Lucy Reeves, the aunt, intervened. The court stated the question involved 
thus, “Whether under a certificate of war risk insurance a beneficiary named 
therein acquires a vested interest in the insurance upon the death of the in- 
sured?” Again it was emphasized that the courts do not view this insurance 
as ordinary insurance, but as issued pursuant to the provisions of a federal 
statute, which must be construed with reference to that statute. The designa- 
tion made by White was ineffective only because the aunt was not within the 
class permitted by Congress to be so designated. The court here pointed 
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out that a person never has a vested right in statutory privileges or ex- 
emptions; and that it has long been settled law that by retroactive legislation, 
property may thus be taken from a person, which, were it not for such 
legislation, he could have held as his own. The power which Congress had to 
restrict the class of beneficiaries could afterwards be exercised to enlarge it. 
The result in this case was that a perfectly regular designation of the aunt, 
except that she was not within the class permitted to be designated, became 
effective upon amendment by Congress including aunts within the permitted 
class. As indicated in the first paragraph of this note, this view of the matter 
was affirmed on appeal to the Supreme Court of the United States, 46 S. Ct. 
Rep. 274. 

The same doctrine was reiterated by the United States Circuit Court of 
Appeals, second circuit, in affirming a decision of the southern district of 
New York, that under a certificate of war risk insurance, the beneficiary 
does not acquire a vested interest on the death of the insured, Salzer v. United 
States, 300 Fed. 787. 

The affirmance by the Supreme Court of the United States in the instant 
case of the foregoing doctrine undoubtedly settles the law on the question. 
That the decision is of wide present interest is evident when it is remembered 
that there are today thousands of people in this country who are receiving 
monthly payments as beneficiaries under certificates of war risk insurance, 
and that these contracts will continue in~ force ten to twelve years longer, 
depending on the particular contract. At first glance the analogy between 
ordinary commercial insurance, and war risk insurance seems sound, but 
as herein indicated, the courts for reasons noted, do not so view the matter. 
The beneficiaries do not hold a vested interest, but a right to receive the 
installments for the time being. It is an interest which they cannot dispose 
of by assignment or by will, and it is an interest which may be taken away 


from them at any time by further amendment by Congress in revamping the “ 


war risk insurance Act. Since Congress may increase and broaden out the 
Act, it would also appear to be true that Congress may restrict and cut it down, 
if it chooses to do so, thus in either instance disturbing incidentally the in- 
terests of present beneficiaries. At all events, war risk insurance as it has 
been finally adjudicated, is not insurance in the ordinary commercial sense of 
the term; neither is it a peniosn system; but as stated by one federal judge, 
it partakes of the nature of both. 
Crarence EF. RINEHARD 


LIABILITY OF A BANK FOR THE FRAUDULENT REPRESENTATIONS OF ITS CASHIER 
AS TO THE VALUE OF SECURITIES OFFERED FOR SALE oR PLEDGE BY THIRD 
Prersons—De Swarte v. First National Bank of Wauwatosa, —— Wis. —, 
206 N.W. 887. This was an action for damage against the defendant bank 
and its cashier for losses incurred by the plaintiff in investments made by 
him with the advice and counsel of the cashier. The statements of the cashier 
related to the character, solvency and wealth of promoters of a cattle com- 
pany located in Montana, and to the value of the bonds of this company. On 
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the strength of these representations, the plaintiff loaned money to the pro- 
moters, receiving their note with bonds of the company as collateral security. 
The cashier’s representations as to the value of the bonds being false, the court 
found that there was actionable fraud, and that the cashier was liable. The 
court, however, refused to hold the bank liable, on the ground that false 
representations by the cashier as to the solvency of third persons or the value 
of their securities in advising another to invest in their company, made with- 
out express or implied authority, and without acquiescence on the part of the 
directors are not within the scope of the cashier’s employment and do not 
bind the bank. 

It is quite a common practice for customers of a bank to ask the advice 
of the cashier or other officer of the bank regarding the value of securities 
which the customer wishes to buy from third persons, and it is a rather im- 
portant question whether the bank should in such cases be held liable. Al- 
though in the principal case, the representations of the cashier did not induce 
the plaintiff to purchase the bonds, but to accept them as collateral security 
for a loan, it would seem that the same rules would apply in either case. 

It is a well settled rule of law that a cashier can bind his bank only by 
acts done within his express or implied powers, and when he acts without the 
scope of such powers the bank is not liable. Citizens’ & Marine Bank of 
Newport News v. McMurran, 139 Va. 657, 123 S.E. 506. The courts have 
usually held that the cashier has authority to transact such business and do 
such acts as are customary and ordinary banking acts. In the principal case, 
at page 891, the Wisconsin court says, “If the representations were made in 
the usual course of the business of the bank, and within the lawful field of its 
corporate activity, it would not necessarily escape liability merely because 
the acts of the agent were tortious and fraudulent.” The cashier is usually 
considered an executive officer of the bank, and he has power to do such acts 
as are ordinarily within the scope of the banking business, and which bank 
cashiers usually do. Sutley v. Polk County State Bank of Crookston, 162 
Minn. 118, 202 N.W. 339. Hence the question arises as to whether such 
representations as made by the cashier in the principal case as to the value 
of the securities are within the scope of the banking business, or within the 
scope of the cashier’s powers. The Wisconsin court held that the bank was 
not liable for the fraudulent representations of the cashier as to the solvency 
of third persons. The court seems to hold that such representations are not 
a regular part of the banking business, and hence the bank should not be 
held liable unless the act was authorized or acquiesced in by the directors. The 
Wisconsin court cites many cases which support this proposition, and the rule 
seems to be well settled. By analogy from these cases the court holds that 
the bank should not be held liable for such representations made regarding 
the value of securities of third persons. This seems to follow logically, but 
there are few cases which directly involve this question. What cases there 
are involve the situation where the representations result in the purchase 
of the securities, but by analogy the same rule should apply where the securities 


are acce;ted as a pledge or collateral. 
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In First State Bank of Gowan v. Miller, Okla., , 226 Pac. 1060, 
the cashier fraudulently represented to the defendent that stock in a motor car 
company was good. The defendant relying on the representations purchased 
stock and gave his note in payment. The note was discounted by the plaintiff 
bank. In a suit on the note, the defendant set up the fraud of the cashier 
as a defense. The court held for the plaintiff bank on the ground that the 
bank was not chargeable for the unauthorized statements of the cashier. In 
Bank of Quapaw v. Flint, 97 Okla. 181, 223 Pac. 624, the defendants were 
induced to purchase stock in a mining company by the fraudulent representa- 
tions of the cashier as to the value of the stock. In a suit on the note given 
for the purchase price, the court held that the bank was not bound by the 
statements of the cashier. In Koehler v. Farmers’ State Bank of Craig, 112 
Nebr. 590, 200 N.W. 52, the plaintiff was induced to purchase the stock of a 
cattle loan company by the fraudulent representations of the managing officer 
cf the bank. In a suit to recover the value of the note given for the stock, 
the court held that the bank was not liable for the fraudulent representations 
of its officer as he was not acting within the scope of his authority. The 
rule that the bank is not liable for the fraudulent representations of its cashier 
seems to be the same where such representations induce the plaintiff to pur- 
chase stock of the bank from a third person. In Croft v. Farmers’ and Mer- 
chants’ Bank of Berlin, 31 Ga. App, 400, 120 S.E. 674, the defendant pur- 
chased stock in the plaintiff bank from a third person, relying on the fraudulent 
representations of the bank president as to its value. Defendant gave his 
note for the stock, and the note was discounted at the bank. In a suit on 
the note, the court held that the bank was not liable as the president was not 
acting within the scope of his authority in making such representations. This 
is in accord with Farmers’ State Guaranty Bank v. Cromwell, 70 Okla. 199, 
173 Pac. 826, 1 A. L. R. 684, cited by the Wisconsin court. The rule is 
pretty well expressed by the following quotation from this case. “It is no 
part of the duty of the bank cashier to pass out, gratuitously, or otherwise, 
to prospective purchasers of the stock in the bank, information as to the 
financial standing of the bank, or to advise as to the value of its stock, nor 
is it any part of the duty of the president of the bank to advise such persons 
as to the value of the stock.” 

In conflict with the rule that the bank is not liable, is the case of Branden- 
burg v. First National Bank, 48 N. D. 176, 183 N.W. 643. In this case, the 
bank was held liable for the fraudulent representations of its president as to 
the value of a mortgage, although the bank received no benefit and the presi- 
dent was not acting with the authority of the board of directors. The court 
seemed to think that this was ordinary banking business, and that the bank 
should consequently be held, although the president had no authority to make 
such representations. 

Where a bank receives a benefit from the transaction, the courts hold it 
liable for the fraud of its officers. This was held in First National Bank of 
Webster v. First National Bank of Mobridge, 45 S. D. 335, 187 N.W. 623, 
where the fraud induced the plaintiff to purchase cattle paper held by the bank, 
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and in Carr v. National Bank of Watertown, 167 N. Y. 375, 60 N.E. 649, 
where the fraud of the president induced the plaintiff to purchase bonds 
owned by the bank. The same result was reached in St. Paul Cattle Loan Co. 
v. Housman et al, —— S. D. ——, 201 N.W. 713, where the fraud of the 
president induced the plaintiff to purchase a note owned by the bank. In 
Jorgensen v. Albertson, 129 Wash. 686, 225 Pac. 639, it was held that if 
the cashier and president of a bank made false representations as to the 
financial condition of a company it was financing, the bank would be liable if 
the representations were made with knowledge of their falsity. 


When the false representations of the officer of the bank as to value of 
the securities result in the borrowing of money from the bank by the investor 
with which to purchase the securities, the question arises as to whether or 
not this is enough of a benefit so as to make the bank liable. The cases seem 
to hold that this is not sufficient. This result was reached in Farmers’ State 
Guaranty Bank v. Cromwell, 70 Okla. 199, 173 Pac. 826, 1 A. L. R. 684, in 
Bank of Quapaw v. Flint, 97 Okla. 181, 221 Pac. 624, and in Koehler v. 
Farmers’ State Bank of Craig, 112 Neb. 590, 200 N.W. 52. These cases are 
in this respect in accord with the principal case, as the Wisconsin court did 
not hold that the mere borrowing from the bank was such a benefit as to 
make the bank liable. In Community State Bank v. Day, 126 Wash. 687, 
219 Pac. 43, the bank was held liable where the note given by the defendant 
to the bank for the purchase price of stock fraudulently induced by the cashier 
was applied to pay off the indebtedness of the corporation to the bank. The 
affairs of the corporation were badly involved, and the bank held a mortgage 
on all its property. The court seemed to think it a real benefit to the bank 
to get the indebtedness of the company to the bank paid in this manner. In 
the principal case, the Wisconsin court intimated that had it been proved 
that the money received by the promoters was used to pay off their liabilities 
to the bank, the bank might have received such a benefit as to make it 
liable. However, the proof did not establish such a fact. 


It would seem, therefore, from the cases reviewed that the rule may be 
stated that a bank is not liable for the fraudulent representations of the 
cashier or managing officer as to the value of securities of other corporations 
made to customers, when the act of the cashier was not directly authorized 
by the board of directors, where the board of directors has not ratified his act, 
or where the bank has not received any benefit from the transaction. The 
same rule applies to stock of the bank offered for sale by third persons. 

C. E. Fuarna 


CoNTRACTS—ASSIGNABILITY OF PERSONAL CoNnTRACTS Ex»rEssLy BINDING 
THE HErrs AND AssiGns.—Standard Chautauqua System v. Gift et. al. —— 
Kan. ——, 242 Pac. 145, holds that a personal contract which by its terms 
could not be “changed, modified or cancelled except by written consent” and 
which would “bind and benefit the parties thereto, their successors and as- 
signs” was non-assignable. On demurrer, the complaint alleging that the 
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party required to perform the personal service assigned the contract to the 
plaintiff who gave notice to the defendant and who later “furnished every+ 
thing that was required by the contract” did not state a cause of action. The 
provision as to the heirs and assigns was held “not to take personal element 
out of the contract” nor to overcome the provision against changing without 
mutual consent. 

In holding that a personal contract expressly stating to bind the parties, 
their heirs or assigns is not assignable the court followed the majority rule. 
Personal contracts which by their terms were to “bind and benefit the parties 
their successors and assigns,” Paige v. Favre, 229 N. Y. 114, 10 A. L. R. 649, 
127 N.E. 898, or “tc inure to the benefit of and bind the parties their personal 
representatives, successors and assigns,” Nassau Hotel Company v. Barnett 
and Barse Corporation, 162 App. Div. 381, 147 N. Y. S. 283, 212 N. Y. 568, 
106 N.E. 1036, or to bind “the representatives and assigns,” Wooster v. Crane 
and Company, 73 N. J. E. 22, 66 Atl. 1093, or “the heirs and assigns,” 
Schlesinger v. Forest Products Company, 78 N. J. L. 637, 138 Am. St. Rep. 
627, 30 L. R. A. (N. S.) 347, 76 Atl. 1024, or “their respective executors, 
administrators, “successors and assigns,” Swarts v. Narragansett Electric 
Lighting Company, 26 R. I. 436, 59 Atl. 111, have all been held non-assignable. 
While the test of assignability is the intent of the parties as determined from 
the nature of the obligations assumed as well as from the language used, 
King v. West Coast Grocery Company, 72 Wash. 132, 129 Pac. 1081; Carter 
v. State, 8 S. D. 153, 65 N.W. 422, the majority cases in effect say that the 
use of the above words of assignment are not sufficient to overcome the im- 
plied intention of non-assignability from the obligations assumed. 

In Columbia Water Power Company v. Columbia, 5 S. Car. 225, 234, and 
in Alden v. Frank Improvement Company et. al., 57 Neb. 67, 77 N.W. 369, 
the minority view is represented. The court in the former case deemed it 
unecessary to determine whether the contract was personal since the parties 
had at all events made it assignable by providing that it should bind the 
“heirs, executors and assigns.” The position taken in the latter case was that 
personal contracts may be made assignable which the parties have done by 
stating that it shall bind the “heirs, executors, administrators and assigns.” 
Thus the majority and minority views each agree that personal contracts may 
be made assignable, but differ as to the construction to be given to these 
phrases. 

Georgia takes an intermediate stand by saying that some personal contracts 
are inherently impossible of assignment, as marriage contracts or contracts in- 
volving personal service, but where performance by another would not be 
essentially different from that by the obligee, then a provision that the con- 
tract shall be binding on the heirs and assigns makes it assignable. George 
Adair v. Smith, 23 Ga. App. 290, 98 S.E. 224. 

The question of whether a different conclusion would be reached if the 
contract were said to be binding on the “parties and assigns” rather then the 
“parties, their heirs, administrators and assigns” has not been discussed, but 
it would seem not. Fulton v. Messenger, 61 W. Va. 477, 56 S.E. 830, allowed 
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an assignment in such a case. See also Haskell v. Blair, 3 Cush. 534. No 
cases were found in which there was an express covenant for assignability. 
Myron STEVENS. 


APPEAL AND Error—REDucTION oF UNLIQUIDATED Damaces.—Berghammer 
vy. Mayer, —— Wis. ——, 207 N.W. 289, was an action for damages sustained 
by the father of a minor girl by reason of her seduction by the defendant. 
The jury awarded two thousand dollars as compensatory damages for the loss 
of services for the year and a half she was unemployed till the time of the trial 
and for the two additional years till she would reach her majority. This the 
Supreme Court deemed excessive, saying that “the sum of one thousand dollars 
may fairly be considered the plaintiff’s actual pecuniary loss.” The court re- 
duced the judgment to that amount and affirmed for the plaintiff as modified. 
In so modifying the judgment without giving to the plaintiff in the alternative 
the option of a new trial, the court followed a relatively new rule of practice, 
one previously applied in Karsteadt v. Phillip Gross Hardware and Supply 
Company, 179 Wis. 110, 190 N.W. 844, and in Wasicek v. M. Carpenter Bak- 
ing Company, 179 Wis. 274, 191 N. W. 503. 

Judgments had been previously reversed with directions to enter an amended 
judgment or else modified when the excess or inadequacy of the damages was 
certain, the right to recovery being clear, as where the plaintiff was given an 
excess of twenty-five dollars, Pitts v. Cooley, 56 Wis. 45, 13 N.W. 682, or 
where interest was charged when it should not have been, Menz v. Beebe, 102 
Wis. 342, 77 N.W. 913, 78 N.W. 601, or where the judgment was rendered 
in excess of that allowed by statute, Keeley v. Great Northern Railway, 139 
Wis. 448, 121 N.W. 167, or where there was no competent evidence to make 
an issue with the plaintiff’s evidence as to his damages, Holsapple v. Schofield, 
176 Wis. 649, 187 N.W. 682. But where the excess or inadequacy was un- 
liquidated, the original practice was to require a new trial without out even 
giving an option to remit part of the judgment. Potter v. Chicago and North- 
western Railway, 22 Wis. 615; Pavey v. The American Insurance Company, 
56 Wis. 221, 13 N. W. 925. This rule was changed in Baker v. City of 
Madison, 62 Wis. 137, 150, 22 N.W. 181, and has been consistantly followed 
till the Karsteadt and the Wasicek cases. Skow v. Green Bay and Western 
Railway, 141 Wis. 21, 123 N.W. 138; Girlach v. Gruett, 175 Wis. 354, 18 
A. L. R. 1155 185 N.W. 195. “The sum imposed on the defendant, whether 
he consents or not, giving the option to the plaintiff, to be as small as an 
unprejudiced jury would probably name; and the sum to be imposed on the 
plaintiff, whether he consents or not, giving the option to the defendant, to 
be as large as an unprejudiced jury would on the evidence probably name.” 
Heimlick v. Tabor, 123 Wis. 565, 571, 68 L. R. A. 669 102 N.W. 10; Beach 
v. Bird and Wells Lumber Company, 135 Wis. 550, 116 N.W. 245. The 
granting of this option was discretionary with the court and could not be 
claimed as a matter of right when a new trial was granted. Reuter v. Hick- 
man, Pauson and Diener Company, 160 Wis. 284, Ann. Cas. 1916 B. 455, 151 


N.W. 795. 
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The power of the court to allow the plaintiff to take a less sum than the 
jury found in lieu of a new trial has been questioned where excessive damages 
have been reduced, but in each case it was sustained. The defendant was not 
deprived of his right to a jury trial. Secard v. Rhinelander, 147 Wis. 614, 
133 N.W. 45. The jury has assessed the damages against the defendant, he 
has had his jury trial. By cutting down that amount which the jury found 
he is not injured. Herrman v. United States Trust Company, 221 N. Y. 143, 
116 N.E. 865. “Where the plaintiff has demonstrated his right to recover, so 
that there remains no reason to suppose that a new trial will do more than 
change the amount of the verdict, the ends of justice will not be promoted 
by a new trial, nor is it necessary to vindicate the rights of either party if the 
plaintiff consent to reduce his damages to the proper sum.” Baxter v. The 
Chicago and Northwestern Railway, 104 Wis. 307, 335, 80 N.W. 644. The 
court, then, has power to reduce unliquidated damages to as small an amount 
as an unprejudiced jury would probably name if at the same time it gives 
the plaintiff the option to take that amount or a new trial. In the principal 
case the court attempted to set an amount which “may fairly be considered 
the plaintiff’s actual pecuniary loss,” admitted by the court to be “somewhat 
speculative in its nature,” and set the judgment for that amount without giving 
the plaintiff the option of taking that or a new trial. 

The authority cited to support the new rule in the principal case and in the 
Wasicek case was Section 274.37 of the statutes, which provides that no judg- 
ment shall be reversed or new trial granted on the ground of misdirection of 
the jury, improper admission of evidence or error in relating to pleading or 
practice unless the court is of the opinion that substantial rights of the parties 
have been affected. If this section is applicable, the depriving one of his rights 
to have the jury assess his damages would seem quite prejudicial. Section 
274.37 was passed in 1909 but not till 1923 did the court apply it to the situa- 
tion presented in the principal case though the problem has been before it 
several times since the passage of the act. Skow v. Green Bay and Western 
Railway, 141 Wis. 21, 123 N.W. 138; Lehman v. Amsterdam Coffee Com- 
pany, 146 Wis. 213, 131 N.W. 362; Gerlach v. Gruett, 175 Wis. 354, 18 A. L. R. 
1155, 185 N.W. 195. 

The great weight of authority is opposed to the principal case. “No court 
ef law, on motion for new trial for excessive damages . .. , is authorized, 
according to its own estimate of the amount of damages, which the plaintiff 
ought to have recovered, to enter an absolute judgment for any other sum than 
that assessed by the jury.” By entering such a judgment in a tort action with- 
out giving the option to elect that in preference to a new trial, the United 
States Supreme Court has said that both parties were prejudiced. Kennon v. 
Gilmer, 131 U. S. 22, 33 Law. Ed. 110, 9 Sup.Ct. 696. Accord: Knight v. 
Seney, 290 Ill. 11, 124 N.E. 813; Reusens v. Arkenburgh, 135 App. Div. 75, 
119 N. Y. S. 821; Korn v. Freelander, 166 App. Div. 686, 152 N. Y. S. 68. 
See note in 39 L. R. A. (N. S.) 1064 on the power of a trial court to order 
a peremptory reduction of damages. Note in 26 L. R. A. 384 deals with the 
power of an appellate court to interfere with excessive damages but does not 
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distinguish between a voluntary and compulsary remittance on the part of the 
plaintiff. Louisiana allows reduction by the court, Burt v. Shreveport Rail- 
way Company, 142 La. 308, 76 S. 723; Rice v. Crescent City Railway Com- 
pany, 51 La. Ann. 108, 24 S. 791, but the cases do not discuss the province 
of the jury in Civil Law. 

England does not even allow the option to remit in preference to a new 
trial without the defendant’s consent, holding that to do so would deprive 
the defendant of his right to the verdict of the jury. Watt v. Watt, (1905) 
A. C. 1%. 

Myron STEVENS 
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